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THE STORY OF MORTGAGE LAW. 





HE idea of a lien upon the property of another is simple, 
and easy of apprehension. It must have prevailed at all 
times and among all civilized nations, and we find it in every sys- 
tem of law of which we have knowledge. It is so general and so 
deeply rooted among our people, that persons are constantly 
imagining a lien in cases where the law provides none. One 


. new lien follows another in legislation, and each new-comer 


readily domesticates itself in the popular thought and speech. 

It is not essential to a ready apprehension of the idea of lien 
that the property be in the lienor’s possession. A sailor’s lien for 
wages follows a vessel all over the world, and an ignorant sea- 
man, on shore at Liverpool or at Boston, easily understands the 
hold which he has on a ship at the Straits of Malacca. The 
statutory mechanic’s lien and material-man’s lien on_ buildings 
and land, the liens of attaching and of judgment creditors, and 
tax liens on real estate, are thoroughly at home in the popular 
mind, so that a proposition to sell a house subject to mechanics’ 
liens, or to taxes, conveys a precise and well-defined idea. 

There is nothing necessarily artificial or complex, therefore, 
in the giving of security upon real estate. The right to be given 
is easy of apprehension and easy of expression. “In case I 





1 See Hamilton’s Hedaya, book xlviii., Pawns. 
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should despise thee,” says an ancient recorded Egyptian marriage 
settlement, extremely detailed in its provisions, “ in case I should 
take another wife than thee, I will give thee twenty argenteus, in 
shekels one hundred, twenty argenteus in all. The entire of the 
property which is mine and which I shall possess, is security of 
all the above words until I shall accomplish them according to 
their tenor.” + Nevertheless, in our form of giving security on real 
estate to secure a common debt, or otherwise to provide assurance, 
we find a contract so artificial and so difficult of apprehension as 
to elude definition. In speaking of real-estate mortgages in 
England, where, from a difference in theory between the Eng- 
lish law and ours, to be noticed later, the difficulty of definition 
is less than it is with us, one of the clearest of modern writers, 
Mr. Williams, attempts to avoid the defects of earlier definitions 
by defining a mortgagee’s estate in land as “ a mortgage debt; ” 2 
and yet he is compelled, in the very first page of a chapter so en- 
titled, to admit that a debt is not an essential feature of a mort- 
gage estate;* for of course there may easily come to exist, in 
any one of a variety of ways, a mortgage without a personal 
liability. 

A common mortgage deed is, in its form, neither more nor 
less than a deed upon condition. It first professes to convey the 
land outright; it then goes on with a proviso that upon payment 
of a certain sum at a certain day, for instance, the conveyance 
shall be null and void. It is precisely in the form of deeds upon | 
condition, such as are given without the slightest color of the 
idea of mortgage. A deed on condition that the grantee shall 
build a mill on the land within two years,‘ and a deed on 
condition that the grantee shall pay a certain note within two 
years, may be word for word in the same form; and yet, while the 
one is in fact a conveyance upon condition, and may give a fee, the 
other is a mortgage, and gives only a chattel estate in the land, — 
only alien. A person unfamiliar with the English and the Ameri- 
can law, but versed in the English tongue and in law in general, 
would never dream that a deed in this form, apparently clear and 





1 Records of the Past, vol. x. pp. 75-78, where the instrument is characterized by 
the learned editors as a “mortgage.” Comp. Just. Inst. 1. iv. tit. 6, § 29. 

2 Williams, Real Prop. 421. 

3 Tbid. 

# Langley v. Chapin, 134 Mass. 82. 
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intelligible in its terms, could have for its single object the creation 
of a lien. 

The writer to whom allusion has just been made is entirely 
capable of defining anything which is capable of definition, and the 
difficulties which he and every one else meets in attempting to 
define a mortgagee’s estate in land, lie in the fact that in the crea- 
tion of this lien we employ fictitious statements, and with the 
resulting obscurity which usually attends upon fictions. A com- 
mon mortgage deed says one thing; it really means another 
thing; and yet there cling to the net result certain barnacle fea- 
tures, due to what the writing says but does not mean. A mort- 
gage deed commonly professes to vest in the grantee real estate ; 
it really vests in him, in this country, only a chattel interest in 
real estate. It declares that upon default the mortgagee shall at 
once, by the mere operation of the deed, have an absolute title, 
free from all right of the grantor; it really gives the grantee, from 
the time of default, a mere right to enforce payment or indemnity. 
It professes to leave in the grantor nothing but a right of re-entry 
upon certain terms; it really leaves in him, in this country, the 
absolute ownership, subject, it is true, to a charge, but only as 
the ownership of land may always be subject to a charge, — for 
taxes, for an annuity, for a mechanic’s lien, for debts of an owner 
deceased. It must have the word “heirs,”! or the security dies 
with the mortgagee, even though the debt is unpaid; yet the inter- 
est granted is not realty; there is no dower or curtesy in it, because 
it is not real estate, and it goes to the executor, and not to the 
heirs. In Massachusetts a mortgage on land is attachable as realty 
if owned by a State bank or a domestic insurance corporation ; ? 
otherwise not. We find it laid down, on the one hand, in the law 
reports and statutes of a given State, that a mortgage of land isa 
mere “pledge” or “hypothecation” of it, and creates only a 
“lien; ”? that a mortgagor by deed and defeasance may relinquish 
his title by simply cancelling his bond of defeasance;* and 
yet we find in the same reports the doctrine laid down that, unless 
the condition is performed on the day fixed, the mortgagor’s 





1 Sedgwick v. Laflin, 10 All. 430; Allendorff v. Gaugengigl, 146 Mass. 542; 1 Jones, 
Mortg. § 67. 

2 Mass. Pub. Sts. c. 118, § 92; St. 1887, c. 214, § 27. 

8 Jackson v. Mut. Fire Ins. Co., 23 Pick. 418, 424; Ewer v. Hobbs, 5 Met. 1, 3; 
Butler v. Page, 7 Met. 40, 43; Mass. Pub. Sts. c. 178, § 44. 

4 Trull v. Skinner, 17 Pick. 213. 
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ownership of the land is gone, at law, and the legal ownership is 
now in the mortgagee,! subject only to a right of redemption in 
equity, —a proposition maintainable only by viewing the mort- 
gage deed as a deed on condition and not as a deed creating a 
lien. 

The truth is, that what the deed says, and what some centuries 
ago it really meant, the courts have gradually forced into mean- 
ing a very different thing; and that legislators, through caution, or 
through lack of progressive thought, have chosen to import from 
time to time new contract features into the ancient form, rather 
than to establish a new form, or to revert to an ancient form in 
harmony with fact. And so it is that while a mortgagee’s interest 
in land has for a long period, in this country, been a mere chattel 
estate, and has amounted in substance to a mere pledge of the 
land, and is constantly characterized as such, we still continue 
to create it by a deed professing in terms to grant a conditional 
fee, and permit to cling to the contract, like a lichen growth, cer- 
tain embarrassing features of real-estate title. 

The story of the way in which this has come about offers to 
students of law a suggestive lesson in processes of legal thought. . 
The explanation of our present confusion of thought and falsity 
of statement in mortgage law, and of the singular divergence, 
by a mere popular drift and without legislation, between England 
and this country on this head, and, to a certain extent, between 
two sets of States of the Union, can be explained only by going 
back to the sources of our mortgage law. But although we have 
to go so far for a starting-point, we shall not lose ourselves in the 
obscurity of a dim past, or be disturbed by vagueness in the con- 
nection of events. 


In nothing are the traditions of a people more rigid than in the 
matter of actual land titles and land-title law. The law of land 
in the States of our Union is full of principles and arbitrary 
conventions established in England long before the Conquest, — 
such, for example, as dower, and the forty days’ right of a widow. 
It would probably have been impossible for the Norman judges, 
after the Conquest, to subvert, if they had desired so to do, the 
existing land.law of England. But those judges enriched and 
amplified the existing system, and filled its gaps, as occasion was, 





1 Currier v. Gale, 9 All. 522. 
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by drawing upon the highly elaborated foreign system of law with 
which, through the medium of Italian writers, they were familiar. 

The Roman law, which these judges knew, — “ the spring-head 
of the English jurisprudence upon the subject of these securi- 
ties,” !— offered a simple, rational, and convenient system of pledg- 
ing land. When a lien was to be created, it went about the 
creation of it simply. The lender was to have a lien; it gave him 
nothing less, nothing more, stating frankly that it did so. More- 
over, to meet the necessities of practical affairs, it did not require 
a transfer of possession. That was as the parties might agree. 
The law of Attica, in a remote antiquity, had done the same, indi- 
cating a pledge without possession by a pillar or tablet set up 
on the land, inscribed with the creditor’s name and the amount 
of the debt. That feature of the reforms of Solon which extin- 
guished mortgage debts was characterized as having removed the 
pillars from Attica.? 

The Roman law made no material distinction, in matter of 
pledges, between land and chattels. The system was one and 
the same for a farm and for acart. If a pledgee took possession, 
the transaction was a pawn; if not, it was a hypothecation. And 
to obviate embarrassments from the pledgor’s retaining posses- 
sion, and with it a show of ownership, it was quite early provided 
that a fully effective hypothecation could be made only by some 
notorious act recognized by law, as by registration in a public 
office.® 

It fortunately happened that this system was entirely in har- 
mony with the ideas already existing among the English people. 
Its plain and natural scheme would seem to have been, if not 
instinctive with the whole human race, at least common to the 
Indo-European stock. It is set forth with great distinctness and 
full elaboration in the early law of India.‘ 

The Anglo-Saxon word for pledge was etymologically the same 
as the Roman word, vadium. This fact, of itself, at least suggests 
a community of ideas of immemorial antiquity. The Saxon law 
seems very clearly to have run parallel with the civil law, even to 





1 Swayne, J., Gilman z. Ill. & Co. Tel. Co., 91 U. S. 603, 615. 

2 Grote, History of Greece, vol. iii. part ii. chap. xi., where the historian quotes 
from a fragment of the iambics of Solon astriking personal appeal to the Earth, ad- 
dressed as having passed by Solon’s hand from slavery into freedom. 

8 Cod., |. viii. tit. 18, § 11; Sandars, Just. Inst. 227. See Cod., |. viii. tit. 18, § 11. 

4 The Hedaya, book xlviii., and see, in particular, chap. ii. 
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the point of registration, which was effected in early England by 
depositing a written instrument in the county court or in a 
monastery. It is interesting to notice that, upon the settlement 
of this country, a system of registration of deeds instantly sprang 
up, fully developed, as if it were an underground stream suddenly 
risen to the surface. 

When, therefore, after the Conquest, lenders desired to advance 
money upon landed security, the Norman judges had ready at 
hand, in their own civil law, fully worked out, a simple and 
practical system of giving security, entirely consonant with the 
habits of thought of the English people. 

Using the word vadium, gage, whether the possession was to be 
turned over to the piedgee or not, the Norman judges recog- 
nized gages or pledges of land, either with or without transfer of 
possession. If the pledgee took possession, the transaction was a 
pawn ;? if not, it was a hypothecation. 

It would be the greatest mistake to suppose that feudal seisin 
was essential! to an effectual pledge of land in feudal times. The 
pledgee might leave the pledgor in possession, and still be secure, 
by recording a written contract of pledge in the King’s Court ;# 
precisely as, under Justinian, such a contract would have been reg- 
istered in a public office, or, under the Saxon laws, in a county 
court or a monastery. This provision for registration was a mere 
adaptation to English ground of the Roman system. 

Even when the pledgee of land, in feudal times, took posses- 
sion, he did not take a full feudal seisin; he took only a “ guasz” 
seisin,t a seisin “de vadio,’® as it was called,—a “ pledgee’s 





1 2 Bl. Com. 342, 3. 

2 4 Bract. (Rolls Ed.) 74, 236. 

8 Quandoque vero convenit inter debitorem et creditorem de re aliqua invadiata, 
accepta 4 debitore re mutuata, si non sequatur ipsius vadii tradito, quomodo confuletur 
ipsi creditori in tali casu, maxime cum possit eadem res pluribus aliis creditoribus, tum 
prius tum posterius, invadiari? Super hoc notandum est, quod Curia domini Regis 
hujusmodi privatas conventiones de rebus dandis vel accipiendis in vadium, vel alias 
hujusmodi, extra Curiam sive etiam tn aliis Curtis quam in Curia domini Regis factas, 
tueri non solet nec warrantizare; et ideo si non fuerint servatae, Curia domini Regis 
se inde non intromittet, ac per hoc de jure diversorum creditorum priorum vel poste- 
riorum, aut de privilegio eorum, non tenetur respondere. Glanv., lib. x.c.8. It is 
very singular that Blackstone, in quoting from this passage, garbles it, and omits the 
vital qualification extra curiam . .. factas, thus entirely reversing the sense. See also, 
as to agreements made in the King’s Court, Glanv., lib. viii cc. i--tii. 

4 Bract. (Rolls Ed.) 74, § 4. 

6 Glanv., lib. xiii cc. 2, 26-30; 4 Bract. (Rolls Ed.) 236-240. 
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seisin,’ —a seisin distinct from a general seisin, not exclusive of 
that of the pledgor, but consistent with and dependent upon it, — 
a parasitic seisin. The word “seisin,” of course, was not exclusively 
applied to freehold estates in land, but was used of chattels and of 
chattel estates in land, as leaseholds. And just as a lessee of land had 
not a seisin of his own, but had his landlord’s seisin, so in the case 
of a pledge, even with possession, the freehold was deemed to remain 
in the pledgor, and the pledgee was said to be seised “through” 
the owner of the fee, — to be seised not in his own name, but in the 
name of another. The heirs of a pledgee who died in possession 
were spoken of in contradistinction from the “verus haeres.”8 
The fact that land so in pledge, and even in the possession of the 
pledgee, was still viewed as in the seisin of the pledgor, appears 
from the fact that it was subject to dower, not of the pledgee’s, but 
of the pledgor’s widow;* and there could be no dower without 
seisin. If a pledgee in possession were ousted by a stranger, he 
could not maintain a writ of novel disseisin to recover possession : 
the pledgor had to bring the action, counting on his own seisin.® 
And where one seized as pledgee died in possession, and his heir, 
being excluded, brought a writ of mort d’ancestor, to get possession, 
he was provided, not with the ordinary writ of mort d’ ancestor, 
counting upon seisin generally, but with a special writ, alleging in 
his ancestor a seisin de vadio.® ; 
The legal remedy for enforcing a simple gage or pledge of 
land, in the time of Glanville, so far from having those harsh 
features which we are wont to attribute to our early law, followed 
that just and equitable system of Roman law which was the cradle 
of our equity. When a debt secured upon land was due, the 
pledgee had a writ expressly framed for foreclosure,’ substantially 
identical with the Massachusetts writ of entry for foreclosure of a 
mortgage. The process could be enforced by the courts by a 





1 Glanv., lib. xiii. c. 11: “Qualemcunque seisinam, scilicet per ipsum tenentem vel 
per aliquem antecessorem ejus, veluti in vadio.” 

2 4 Bract. (Rolls Ed.) 550, “‘de vadio, . . . et sic in nomine alieno.” 

8 Glanv., lib. xiii. c. 28. 

* 4 Bract. (Rolls Ed.) 548: “Si autem invadiaverit,” etc.; 550: “Item quod nun- 
quam,” etc. 

§ Glanv., lib. x. c. 11. 

® Glanv., lib. xiii.,cc. 26-30. , 

7 Glanv., 1. x.c. 7. “Rex vicecomiti salutem: Precipe N. quod juste et sine dila- 
tione acquietat rem illam quam invadiavit R. pro centum marcis usque ad terminum qui 
preteriit, ut dicit, et unde queritur quod eam nondum acquietavit; et nisi fecerit,” etc. 
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seizure of the property pledged, if it remained in the pledgor’s 
possession, or by other distraint; and there was a conditional 
judgment precisely as there is upon the Massachusetts writ of 
entry for foreclosure, that the debtor should still have a reasonable 
time to pay before the foreclosure should become absolute.! 

The word “ mortgage” had already come into vogue in Glanville’s 
day. It was employed to designate that species of pledge in 
which, by the terms of the bargain, a pawnee of land, a pledgee 
in possession, was to keep the income or profits of the land with- 
out applying them to payment of the debt. The word “ mortgage” 
— dead pledge — was used precisely as we use the phrases, “dead 
capital” and “dead investment.” Land in the possession of a 
pledgee upon these terms was dead; it gave no return to the 
owner.? This feature of a contract of pledge, although not pro- 
hibited, was looked upon as unjust and dishonest, and was viewed 
as savoring of usury. ‘ Hence,” says Glanville, “if any one die 
having such a pledge, and after his death this be proved, his goods 
are to be treated as the goods of a usurer.” 

As early as the time of Glanville, a form of contract had come 
into vogue, by which one might pledge his property on the terms 
that, upon default, the pledgee’s interest should by the mere force 
of the contract convert itself into a fee and become absolute.® 
This form of contract was still in use when Bracton wrote, seventy 
years later, about A.D. 1250.4 The plan was this: One who de- 
sired to borrow on land, granted the land to the lender, in pledge, 
remainder to the grantor, the borrower, in fee, on the expiration 
of the vadium, 2. e., on payment of the debt. If the pledge were 
pignus, and the pledgee were in possession on the day of de- 
fault, his freehold began at once in possession; if not, he had to 
resort to a real action to get possession;® but his title was 
absolute. The time being come and the money not paid, the 
foreclosure was automatic. 





1 See Glanv., lib. x. c. 8. 

2 Glanv., lib. x.c. 8. See Beames’s Glanville, lib. x. c. 8, note. 

8 Glanv., lib. x. c. 6. 

4 1 Bract. (Rolls Ed.) 156, 160; 4 ib. 258: “ Creditor incipit possidere in feodo . . . 
in crepusculo si ad diem, .. . et ita eodem modo quo priis statim et sine mora descendit 
jus merum ipsi creditori.” 1 Bract. (Rolls Ed.) 236, 8. The language used by Bracton, 
and the probabilities, indicate that this device was brought in frém the civil law. In 
1 Bract. (Rolls Ed.) 146, certain forms of conditional grants are openly derived from 
the civil law. 

5 1 Bract. (Rolls Ed.) 160, ad fin. 
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Certainly this system was efficient enough. The only thing of 
which the pledgee could in the least complain was, that in any 
action which involved the validity of his title, the burden of proof 
was always on him to show the debt. This difficulty the lender 
class next set themselves about getting rid of. If it could be con- 
trived to give the lender, at the outset, not a mere title de vadio, 
but a title prima facie absolute at its inception, that is, absolute 
unless and until defeated by affirmative proof of payment, the final 
problem would be solved. Such a step would give the creditor 
full and unqualified seisin in the first instance, leaving the debtor 
only a right to end that seisin by paying according to the strict 
letter of the deed, and consequently would throw the burden of 
proof upon the borrower, the pledgor, in any contest which might 
arise. The solution of the problem was very early found in the 
use of the deed upon condition. 

We find no trace in Bracton of any such use of a deed upon 
condition, and it is quite safe to assume that the device of em- 
ploying it for security had not then been invented; but from the 
great variety of instances of conditional grants of which Brac- 
ton speaks, based on the civil law, it is plain that it only remained 
for some one to make the experiment. The experiment was 
made, and the practice, once begun, quickly threw into disuse 
the mere pledge; and security upon land now came to be exacted 
and given by an outright conveyance of the fee, conditioned 
to be void in case the grantor should within a certain time 
pay a certain sum, but otherwise to stand absolute. This was 
precisely our modern mortgage. As it reads upon the records in 
Boston and in Portland, so it read in England in the thirteenth 
century. — 

At avery early period the courts began to interpose to defeat 
the strict operation of these conditional deeds. really given for 
mere security. 

Equitable interposition in this regard is commonly attributed 
to courts of equity as distinguished from courts of law; but it 
very probably began long before the establishment of distinct 
chancery tribunals. If the public opinion of early England 
demanded a softening of established rules, that modification could 
perfectly well be effected in England, as it was in Rome, by 
the introduction of equity into law, through the allowance of 
exceptions founded on equitable grounds. In very early times 
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the courts of law in England showed themselves capable of equi- 
table procedure. Glanville and Bracton are full of allusions to it. 
The foreclosure process to which allusion has been made above, 
allowing the debtor to pay and redeem, even after default and 
suit brought, was a distinctly equitable, as distinguished from a 
legal, proceeding, and very likely represented the result of a very 
ancient struggle between courts and creditors, just such as we are 
now describing, a struggle repeated time and again in the history 
of the human race.? 

It was not all at once, of course, that the courts began to 
recognize as a general right, in every case of a deed on condi- 
tion given for security, such a thing as an “ equity of redemption.” 
Very likely the general judgment of men may have been, at the 
outset, that no such general right, amounting in its fixedness to an 
equitable estate in the land, was called for; and perhaps the auto- 
matic foreclosure, at a day fixed, of a security by conditional 
deed may have seemed to our ancestors no more harsh than the 
abrupt and final cutting off of an equity of redemption after the 
end of a fixed period allowed after entry, seems to us. It was 
only as the result of a very long succession of decisions, in re- 
peated instances, that such a general right came to be recognized 
and given a name. At last, however, and long ago, as we all 
know, the right of him who had given a deed on condition for 
the purpose of securing payment of a debt, or otherwise of 
providing assurance, ceased to be discretionary, and came to be a 
fixed equitable estate in the land. ° 

At a period, therefore, prior to the settlement of this country, 
the law of security on land had gone through several stages. It 
had begun with the plain and simple system of pledge of the 
Roman and Saxon law, with a foreclosure procedure equitable to 
the debtor. It had gone through successive stages of devices by 
creditors to cut down the debtor’s right, and it had ended witha 
system by which the debtor’s substantial rights were guarded 
very much as they had been at the time of the Conquest, —a sys- 
tem, however, which employed a form of instrument most ill 
adapted to its purpose, making him who really should have had 
only a lien, the owner of the land at law, and involving the neces- 





1 3 Bl. Com. 49-52. 
2 As to the employment of substantially this device, to avoid the Roman law of pledge, 
see Moyle, Imp. Just. Inst., vol. i. pp. 315, 316. 
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sity of two distinct sets of tribunals to cover the whole field of the 
respective rights of the parties. 

Still another scheme of conveyance was devised. It made use 
of two instruments. The first was a deed of the land from the 
debtor to the creditor, absolute in form. Concurrently with it the 
creditor gave to the debtor a bond, which came to be known asa 
bond of defeasance, agreeing that if a certain sum of money, for 
instance, were paid by a certain day, the deed should become in- 
operative; or, to use another form, that the grantee, the creditor, 
would reconvey. It was attempted by this devise to make the 
transaction operate as a sale of land, with an option of buying 
back.! If it could so operate, the debtor’s rights would be lost 
immediately upon default. The courts of equity, however, de- 
cided in England, and it was very early decided in this country at 
law, that such a transaction, if intended in fact for mere security, 
was nothing but a mortgage. In this country a distinction has 
been made, but, as it seems to the writer, upon not very satis- 
factory grounds, to the effect that if the defeasance is not sealed, it 
operates only in equity to turn the deed into a mortgage, having 
no broader effect, therefore, in this respect, than a mere oral agree- 
ment of defeasance.? 

Still another form of conveyance was tried. The land was con- 
veyed to the creditor or to some third person upon the trust that 
it was to be availed of by holding it to the creditor’s use, or by 
selling it, in case of a failure to pay the sum secured, and paying 
the debt from the proceeds. This form of security attained great 
popularity, and is now in use in a large number of our States, and 
it is used in all the States for bonded debts. As a device to avoid 
the law of mortgage, however, this scheme failed; for the courts 
decided that a deed, in form a trust deed, but given in fact as se- 
curity, did not convey a trust estate, but was a mortgage, and gave 
nothing but a mortgagee’s estate.® 

This left several forms of conveyance in use, no one of them pro- 
fessing to create a mere lien, all diverted from their original office, 
all warped away in operation from their language, all nevertheless, 
diverse as they were, resulting in one and the same contract. 





1 See Moyle, Imp. Just. Inst., vol. i. pp. 315, 316. 
2 Kelleran v. Brown, 4 Mass. 443. See Stocking v. Fairchild, 5 Pick. 181. 


8 See Alison, iz ve, 11 Ch. D. 284; Locking v. Parker, L. R. 8 Ch. 3¢; Teal a. 
Walker, 111 U. S. 242. 
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Still another device remained to be tried. Driven from every 
form of deed which in any way admitted or indicated on its face 
the notion of security, ingenious conveyancers devised the plan of 
having a necessitous borrower’ convey his land to the creditor 
outright, taking back no writing whatever, but trusting entirely to 
an oral understanding. But no sooner did courts of equity lay 
hold of this new enterprise, than they declared this also to amount 
in equity to a mortgage; and in England, where the mortgagor’s 
estate is in all cases merely equitable, a mortgage in this form 
does not essentially differ in results from a mortgage by condi- 
tional deed. 

There remains to be recounted perhaps the most interesting 
stage of all in the story of mortgage law; namely, the radical 
divergence, without legislation, of this country from England. 

When this country was colonized, about A.D. 1600, the law of 
mortgage was perfectly well settled in England. It was established 
there that a mortgage, whether by deed upon condition, by trust 
deed, or by deed and defeasance, vested the fee, at law, in the 
mortgagee, and that the mortgagee, unless the deed reserved 
possession to the mortgagor, was entitled to immediate possession. 
Theoretically our ancestors brought this law to America with 
them. Things ran on until the Revolution. Mortgages were given 
in the English form, by deed on condition, by deed and defea- 
sance, or by trust deed. It was not customary in Plymouth or 
Massachusetts Bay, and it is probable that it was not customary 
elsewhere, to insert a provision that the mortgagor, until default 
in payment, should retain possession. Theoretically, during the 
one hundred and fifty years from the first settlement to the Rev- 
olution, the English rules of law governed all these transactions, 
and, as matter of book law, every mortgagee of a house or a farm 
was the owner of it, and had the absolute right to take possession 
upon the delivery of the deed. But the curious thing about this 
is, that the people generally never dreamed that such was the law. 

As there gradually grew up a class of trained lawyers, they must 
have ascertained what the book law on the subject was. The 
people, however, took issue with them. To set the dispute at rest, 
and to inform the people what the law was, Judge Trowbridge, of 
the Supreme Judicial Court of Massachusetts, undertook to explain 
the law to his fellow-citizens, in a semi-official deliverance, known as 
“ Judge Trowbridge’s Reading,” a paper which was deemed of so 
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high authority that it was printed after the author’s decease in 
the law reports, a fact which would seem to indicate the con- 
currence of the court. This paper laid it down explicitly that the 
mortgagee was the legal owner of the land, and that the farmers 
and householders throughout Massachusetts, whose lands were 
mortgaged, were not the owners of their farms and their houses, 
but had mere equitable estates. It is quite safe to assume that 
this opinion was held by the learned in the law throughout the 
country. Theoretically it was law. Gradually the question came 
up for decision in the different States, and, contrary to all theory, 
it was everywhere held that in this country a mortgage deed, 
although in the form of a common-law deed upon condition, 
amounted before breach to nothing but a pledge of the land, and 
gave the mortgagee simply a pawn or a hypothecation of it. 

But while it was held in almost all, if not all, of the States that 
as to every one but the mortgagee the mortgagor was the legal 
owner, and the mortgage was a lien, it was nevertheless held in 
Massachusetts and in some other States that the mortgagee was, in 
accordance with the language of the deed, entitled to immediate 
possession even before breach, unless possession were reserved to 
the mortgagor. It is singular that courts which were prepared to 
ignore the language of a mortgage deed, in so far as it professed 
to divest the mortgagor of title, were not prepared to ignore it 
in the subsidiary matter of possession. In New York and other 
States the courts carried the doctrine that a mortgage was a 
pledge, to its logical results, and denied to the mortgagee the 
right of immediate possession. It is plain from the language of 
the early Massachusetts cases that the declaration by the courts of 
a right of immediate possession in the mortgagee was a surprise to 
the people of the State. 

Within the last few decades a power of sale has very commonly 
been introduced into mortgages; some of the States control judi- 
cially the exercise of the power, and in all the States the power 
is. subjected to the same equitable control which is exercised in 
general over matters of mortgage. 

In view of the fact that a lien on land is a form of interest con- 
stantly recognized, familiarly understood, and capable of being’ 
clearly expressed, and that a lien voluntarily created by contract, 
for security, does not necessarily differ in this respect from the 





1 § Mass. 551. 
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familiar statute liens, why would it not be well to abolish by 
statute the present artificial and obscure forms of mortgage con- 
tract, the net result of the operation of which no one can define, 
and to provide for a return to a brief and simple deed of pledge, 
such as ingenuity has led us away from? 


| H. W. Chaplin. 
Boston, March, 1890. 





THE RIGHT OF ACCESS AND THE RIGHT TO 
WHARF OUT TO NAVIGABLE WATER. 


HE right to wharf out to navigable water is unknown to the 
common law of England. The erection of a wharf upon 
public lands without the consent of the Crown is a purpresture.! 

There is, however, in the English law what is known as the 
riparian right of access, incident to lands bordering upon naviga- 
ble waters. The celebrated case of Lyon v. Fishmongers’ Com- 
pany? has been understood to decide that this “ right of access,” 
like the riparian right to the appropriation and beneficial use of 
running water, is a “natural right,” dependent solely on natural 
relations.2 The words of Lord Selborne in that case have been 
quoted as applicable to the right in question: “ The rights of a 
riparian proprietor, so far as they relate to any natural stream, 
exist jure nature, because his land has by nature the advantage 
of being washed by the stream.” # 

Lord Selborne said, with reference to this right : ‘“‘ The cases 
as to the alterations of the levels of public highways ... seem 
to be authorities a fortiori . . . because they had not in them 
the element of a right juve nature.” ® 

These decisions contain almost the only explanation thus far 
offered in the cases of the origin and nature of the English right 
of access, and this fact, together with the fact that most riparian 


rights are “ natural rights,” necessitates for the proper classifica- 





1 Gould on Waters, § 21, and authorities cited. 

2 1 App. Cas. 662. 

8 Lake Superior Land Co. v. Emerson, 38 Minn. 406. 

# 1 App. Cas. 682 (quoted in Lake Superior Land Co. v. Emerson, supra). 
5 1 App. Cas. 684 (quoted in Lake Superior Land Co. v. Emerson, supra). 
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tion of the right of access an analysis and discussion of natural 
rights. 


I. 


There are at least three well-recognized natural rights, — the 
right to support of land,! the right to unpolluted air, the right to 
running water.2 These rights have often been called natural 
easements,’ from a mistaken notion that they are a benefit in or 
over the land of another, —the common attribute of easements. 
They are, however, nothing more than rights of property growing 
out of certain natural conditions of land, and the rights incident 
to any one parcel do not extend beyond the boundaries of that 
parcel. 

The right of support is not a right to have the adjoining 
owner’s soil fef¢ in its natural condition, but a right to have one’s 
own soil /f¢ in its natural condition; * the right to unpolluted air 
is simply the right to have the air over one’s own soil remain in 
its natural purity; ° the right to running water confers no right to 
control its course or use, either above or below one’s own land, 
provided its natural course and condition upon® one’s own land 
remain unchanged.’ 

An interference with my natural rights is but an interference by 
another with the natural condition of my land. If, through the 
act of another, less water runs over my land than formerly, or if 





1 Lateral or subjacent. Humphries v. Brogden, 12 Q. B. 739. 

2 “Tt — namely, the right of support —is analogous to the flow of a natural river or 
of air.” Per Willes, J.. Bonomi v. Backhouse, Ellis, B. & E. 622, at p. 654. 

3 “ Natural rights are a species of easements.” Goddard on Easements (Am. ed.), 
Pp. 3 

* Backhouse v. Bonomi, 9 H. L. Cas. 503; Mears v. Dale, 135 Mass. 508; Mayor of 
Birmingham v. Allen, 6 Ch. D. 284. 

5 The plea in Flight v. Thomas, 10 A. & E. 590, that “for the full period of twenty 
years ” defendant “had enjoyed the advantage of having and using a certain mixen in 
and upon the said premises,” e/d insufficient to support a prescriptive right. Per Lord 
Denman, C.J. “The plea may be completely proved without establishing that right. 
The nuisance may never have passed beyond the limits of the defendant’s own land.” 

6 Or along. “ Lateral contact is as good jure mature as vertical.” Per Lord Sel- 
borne, Lyon v. Fishmongers’ Co., 1 App. Cas. 662, at p. 683. 

7 “T apprehend that a proprietor may, without any illegality, build a mill-dam across 
a stream within his own property, and divert the water into a mill-lade, without asking 
leave of the proprietors above him, provided he builds it at a point so much below the 
lands of those proprietors as not to obstruct the flowing away of water as freely as it 
was wont; and without asking the leave of the proprietors below him, if he takes care 
to restore the water to its natural course before it enters their land.” Per Lord Black- 
burn, Ewing v. Colquhoun, 2 App. Cas. 839, at p. 856. 
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the air over my premises is polluted, or if the surface of my soil 
is changed, these natural conditions are altered, and, as a result, 
my natural rights are infringed. In other words, these rights are 
rights in one’s own property, — corporeal rights. 

Actual damage, in the sense of diminution of value for the uses 
to which the land is actually put, is not essential to the infringe- 
ment of a natural right. Thus by the uniform current of deci- 
sions both in England? and America,’ it has been held that an 
action may be maintained for a violation of the right of support 
or of rights in running water, although the land is occupied for no 
beneficial purpose whatever.* 

It has also been held that it is no justification for further pollu- 
tions that the water or air is already unfit for use. 

When the term “injury” or “actual injury” is used in the 
cases, it must be understood in its legal sense of “violation of a 
right,’ —the right being the absolute right of property already 
described.® 

The true test of the infringement of this absolute right would ° 
seem to be, not whether there is damage, but whether there is 
such a disturbance of air, water, or soil as is perceptible to the ordi- 
nary man under the circumstances, — “such as can be shown by 





1 “The right to have a stream flow in its natural state without diminution or altera- 
tion is an incident of property in the land through which it passes.” Per Parke, B., 
Embrey v. Owen, 6 Ex. 353, at p. 368. 

2 “Tn Orr Ewing v. Colquhoun (2 App. Cas. 839, at p. 854), Lord Blackburn points 
out that the case of Mason v. Hill (3 B. & Ad. 304) settled the law that the proprietor 
of land on the bank of a natural stream above the flow of the tide has, as incident to 
his property in the land, a proprietary right to have the stream flow in its natural state, 
neither increased nor diminished, and this quite independently of whether he has as yet 
made use of it, or, as it used to be called, appropriated the waters.” Per Cave, J., 
Ormerod v. Todmorden, etc., Co., 11 Q. B. D. 155, at p. 160. 

8 “ Actual, perceptible damage is not indispensable as the foundation of an action. 
The law tolerates no farther inquiry than whether there has been the violation of a 
right. Ifso, the party injured is entitled to maintain his action for nominal damages 
in vindication of his right, if no other damages are fit and proper to remunerate him.” 
Per Story, J., Webb v. Portland Manf. Co., 3 Sumn. 189, at p. 192. 

4 Parker v. Griswold, 17 Conn. 288; Miller v. Miller, 9 Pa. St. 74; Wheatley v. 
Chrisman, 24 Pa. St. 298; Newhall wv. Ireson, 8 Cush. §95; Franklin v. Pollard, 6 So. 
Rep. (Ala.) 685. The same has been held in regard to pollution of the air,in Dana z. 
Valentine, 5 Met. 8; but see expressions contra in Sturges v. Bridgman, 11 Ch, D. 852. 

5 Crossley v. Lightowler, L. R. 2 Ch. 478. 

6 “The pollution of a clear stream is to a riparian owner below both injury and 
damage, whilst the pollution of a stream already made foul and useless by other pollu- 
tions is an injury without damage.” Per Fry, J., in Pennington v. Brinsop Hall Coal 
Co., L. R. 5 Ch. D. 769, at p. 772. 
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a plain witness to a plain common juryman.”! “Tf, in the course of 
nature, the thing itself is so imperceptible, so slow, and so gradual, 
as to require a great lapse of time before the results are made 
palpable to the ordinary senses of mankind, the law disregards 
that kind of imperceptible operation.”? What would be a sensi- 
ble disturbance to property situated in one place would be none 
to property situated in another, and a disturbance hitherto imper- 
ceptible may become perceptible when the land is used for a 
different purpose.® 

Whether, when the purity of the air or the quantity of running 
water‘ is in question, the. law imposes an additional test, may be 
doubted ; if so, it is done in the interests of public policy, and does 
not affect the nature of the right. 

Several important consequences flow from considering these 
rights as corporeal. First, they cannot be granted away. These 
rights are rights against all the world, to prevent interference with 
property; and if they could be granted away, the only result would 
be that the grantee, having himself no rights over his grantor’s 
land, would have the right to prevent others from interfering with 
its natural condition. The right to sue for a nuisance is no more 
severable than the right to sue for a trespass. 

Secondly, they cannot be destroyed. Property cannot exist with- 
out the incidents annexed to it by law for its protection. 

Thirdly, not being rights over the land of another, they cannot 
be released. 

Fourthly, being corporeal rights, easements may be granted in 
them. The right to maintain a nuisance is in strictness a right 
in or over another’s land, and is subject in every respect to the 
usual laws governing the origin, continuance, and destruction of 
easements.® 





1 Per James, L. J., in Salvin v. North Brancepeth Coal Co., L. R. 9 Ch. 705, at p. 709. 

2 Ibid. 8 Sturges v. Bridgman, 11 Ch. D. 852. 

* The English law would seem to give riparian owners an easement of reasonable dimi- 
nution not granted to non-riparian proprietors. See Ormerod v. Todmorden, 11 Q. B. D. 
155; but cf. contra, Miller v. Miller, 9 Pa. St. 74; Wheatley v. Chrisman, 24 Pa. St. 298. 

There is no such easement of pollution, however. See Blair v. Deakin, W. N. (1887) 
148. 

5 “Tt—viz., the right to deprive land of support — was the grant ofa right to disturb 
the soil from below and to alter the position of the surface, and is analogous to the grant 
of a right to damage the surface by a right of way over it.” Per Lord Wensleydale, 
Rowbotham 2. Wilson, 8 H. L. C. 348, at p. 362. 

“ There is no claim of an easement unless you make it appear that the offensive smells 
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II, 


If the foregoing analysis of natural rights be correct, it follows, 
for two reasons, that the English right of access cannot be a 
natural right. First, it is not a right limited to land in its nat- 
ural condition; it is not a right given by the law that the owner 
may preserve intact his own property, but it is a right over the 
land of another to get to a point where a public right may be 
exercised.} 

Secondly, the right of access cannot be a natural right, because 
it is not the result purely of natural conditions, but is dependent 
for its existence upon the existence of the public right before re- 
ferred to. The public, including the riparian owner, having the 
right to navigate the stream, a private right distinct from the pub- 
lic right? is given the riparian owner, as owner, to enable him to 
get to navigable water, where he can exercise his public right. 

The public right depends not upon the natural condition of the 
stream, whether it is 2 fact navigable, but rather upon whether 
the stream is de jure navigable, — whether, in other words, it is a 
public highway. The fact that in America streams de facto navi- 
gable are public highways only obscures the real question, The 
riparian right of access exists because the land to which it at- 
taches abuts on a public highway, and the fact that the State has 
made the natural condition of the stream the test of the public 
right, cannot make the private right of access a natural right. 





had been used for twenty years to go over to the plaintiff’s land.” Per Lord Denman, 
C. J., Flight v. Thomas, 10 A. & E. 590. 

“The right of diverting water . . . is an easement.” Per Cockburn, C. J., Mason 
v. Shrewsbury Ry. Co., L. R. 6 Q. B. 578; 40 L. J., Q. B. 293. 

1 “This right of access would seem to include the right of landing in the ordinary man- 
ner and of passing over the soil of the bed of the river for that purpose, even where the 
soil is not in the Crown but in a private owner, as it is necessary for the full enjoyment 
of the right of navigation (Rose v. Miles, 4 M. & S. 101; remarks of Park, J., in Duke of 
Newcastle v. Clark, Moore, Rep. 666), and as the right of navigation exists at all states 
of the tide (Mayor of Colchester v. Brooke, Q. B. 639).” Coulson & Forbes, Law of 
Waters, p. 421. 

2 “The distinction between the right of access from the river to a riparian frontage, 
and the right of navigation when upon it, is more than once adverted to by the Lord 
Chancellor, — viz., in Lyon v. Fishmongers’ Co., 1 App. Cas. 662, — who referred, cer- 
tainly not with disapproval, to the judgment of Lord Hatherley, when Vice-Chancellor, 
in the case of Attorney-General v. The Conservators of the Thames (1 H. & M. 1), 
where that distinction is pointedly taken and acted upon.” Bell v. The Corporation 
of Quebec, 41 L. T. Rep. N. S. 451, at p. 455+ 
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The English right would seem, therefore, to be of the nature of 
an easement over the land of the State,! appurtenant to the upland, 
and strictly analogous both in origin and nature to that attaching 
to property bordering on highways by land.? The origin in the 
latter right is in the grant of the State at the time of the laying 
out or dedication of the street.2 The origin of the former right 
is similar. It is a mere right of way, which has been granted by 
implication to the original riparian owner because his land abuts 
on a natural highway. This easement of ingress and egress is 
appurtenant to the upland, and of course inseparable from it. 

It remains to consider the nature of the American right to 
wharf out to navigable water. 


ITI. 


Where the title of the riparian owner extends usgue ad medium 
filum aque, the nature of the so-called right to wharf out is of no 
importance, since the riparian owner may do whatever he pleases 
with his own soil, taking care not to obstruct navigation. It is 
only with reference to that class of cases where the riparian 
owner’s title is said to terminate at high-water or low-water mark, 
that the nature of the right to wharf out becomes important. 

The fee to the bed of tidal waters, to the bed of the Great Lakes, 
and to the beds of some of the large navigable rivers is held to be 
in the public.t But while the riparian proprietor takes only to 
the water line, he has certain exclusive rights over or in the in- 
tervening space between his upland and navigable water. The 
following digest will indicate how far these rights, when not con- 
trolled by statute, have been the subject of decision in America. 

In New York the riparian proprietor has no rights below high- 
water mark, the boundary line of his land.5 





1 When the title to the soil remains in the abutting owner, he is held to have reserved 
to himself all uses not inconsistent with a public right: (a) in case of highways by 
land, St. Mary Newington vz. Jacobs, L. R.7 Q. B. 47; (b) in case of waterways, 
Marshall v. Ulleswater Co., L. R. 7 Q. B. 166. 

2 Bell v. The Corporation of Quebec, 41 L. T. Rep. N. s. 451; Original Hartlepool 
Collieries Co. v. Gibb, 5 Ch. D. 713. 

8 Lahr v. Met. Ry. Co., 104 N. Y. 268, 288; Adams v. C., B. & N. Ry. Co., 39 Minn. 
286, 290-3, and cases cited. 

* Cases infra ; Gould on Waters, §§ 32, 82-84, and cases cited. 

5 Gould v. Hudson River R. Co.,6N. Y. 522. (Certain rights are now given by 
statute. Williams v, The Mayor, 105 N. Y. 419.) 
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In Pennsylvania and Vermont he has a right of access to navi- 
gable water, but not a right to wharf out. 

In Iowa, though a right of access is denied, a right to wharf 
out is recognized. Until the right to wharf out is exercised, it is 
not the subject of interference. It is called a franchise appurte- 
nant to, and inseparable from, the upland, and when exercised, the 
State is probably divested of its title to the soil under the water.” 

In New Jersey there is a wharfing-out privilege, — a mere license 
allowed by custom, and revocable by the State before being acted 
upon. When acted upon, the license becomes irrevocable.® 

In Minnesota, Wisconsin, and the United States Supreme Court 
the right of access and the right to wharf out are both recognized, 
though apparently treated as one right. In Minnesota the right 
is called a natural right,® and the court has thus far avoided pass- 
ing upon the nature of the riparian proprietor’s title to made 
lands between the upland and navigable water.6 The Wisconsin 
court has said that the right must be exercised in aid of naviga- 
tion, and that, when so exercised, the structures built are ‘“ pas- 
sively licensed by the State.” 7 

In Connecticut there is a right to wharf out, or, as it is some- 
times called, a right of reclamation. It is held to be a franchise, 
and that it may be sold apart from the upland’ It has been 
called an “interest in the soil,” ® as well as an incorporeal right.” 





1 Tinicum Fishing Co. v. Carter, 61 Pa. St. 21; Austin v. Rutland R. R. Co., 45 
Vt. 215. 

2 Tomlin v. Dubuque R. Co., 32 Iowa, 106; Musser v. Hershey, 42 Iowa, 356. 

8 Gough v. Bell, 23 N. J. L. 624; Patterson v. Newark R. R. Co., 34 N. J. L. 532. 
(Now controlled by statute. Hoboken Land Co. v. Mayor, etc., 36 N. J. L. 540.) 

4 Brisbine v. St. Paul & Sioux City R. R. Co., 23 Minn. 114; Carli v. Stillwater 
Street R. R. & Transfer Co., 28 Minn. 373; Lake Superior Land Co, v. Emerson, 38 
Minn. 406; Hanford v. St. Paul & D. R. Co., 42 N. W. Rep. 596 ; Delaplaine v. C. & 
N. W. Ry. Co., 42 Wis. 214; Diedrich v. Northern Ry. Co., 42 Wis. 248 ; Lawson v. 
Furlong, 50 Wis. 681; Dutton v. Strong, 1 Black, 25; Railroad Co. v. Schurmeir, 7 
Wall. 272; Yates v. Milwaukee, 1o Wall. 497. 

5 Lake Superior Land Co. v. Emerson, supra. The definition in the Minnesota case 
of the right to wharf out is founded upon the case of Lyons v. Fishmongers’ Company. 
There is nothing in the three opinions rendered in the latter case to justify such a cita- 
tion, except the remarks of Lord Selborne upon the nature of the right of access. 
There is no intimation in either the opinion of Lord Cairns or Lord Chelmsford that 
the right of access is a natural right. 

6 Carli v. Stillwater Street R. R. & Transfer Co., 28 Minn. 373; Union Depot, etc., 
Co. v. Brunswick, 31 Minn. 297. 

7 Diedrich v. Northern Ry. Co., 42 Wis. 248 ; Lawson v. Furlong, 50 Wis. 681. 
8 Simons v. French, 25 Conn. 346. ' 9 Nichols v. Lewis, 15 Conn. 137, 143. 
10 New Haven Steamboat Co. v. Sargent & Co., 50 Conn. 199, 203. 
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When embankments are made, the fee to the made land and sub- 
merged soil vests in the riparian owner, by the invocation of a 
doctrine that the principle of accretion applies as well to artificial 
deposits as to natural and imperceptible alluvion.! The title to 
wharves, and the right to transfer them apart from the upland, are 
assumed to be in the riparian owner.” 

The right of access, or the right to wharf out, when recognized 
in these jurisdictions, and not a mere license, is a vested right of 
property, an interference with which must be followed by com- 
pensation. 

The New Jersey and Iowa doctrine seems to be that the wharf- 
ing-out privilege is a license which, when acted upon, divests the 
State of its title to the submerged soil, on the Connecticut doc- 
trine of accretion, or prevents the State from asserting its title on 
the principle of estoppel. 

The English rule evidently prevails in Pennsylvania and Ver- 
mont. There is a right of access to navigable water which, as 
we have endeavored to show, is an easement of ingress and egress 
over public lands. 

The decisions give color to three different views of the right to 
wharf out. (1.) That it is a license. (2.) That it is a permissi- 
ble means of exercising or enjoying the right of access. (3.) 
That it is an independent right of property. 

The first view is suggested by the Wisconsin court, where it 
says that if the building of a wharf furthers the public use, it is, 
in the absence of prohibition, “ passively licensed by the public, 
and not a purpresture.”® But this statement seems to be incon- 
sistent with the holding by the same court, that the right cannot 
be cut off by the State without compensation.‘ If it is a license, 
there is no reason why it cannot be revoked before being acted 
upon. 

The second view finds support in the Minnesota case,® which re- 
lies upon Lyon v. Fishmongers’ Company, and apparently treats 
the right to wharf out as being the same as the right of access. 
The objection to this view is that the term “right of access” is 





1 Lockwood v. N. Y. & N. H. R. Co., 37 Conn. 387. 
2 Simons v. French, supra. 

8 Diedrich v. Northern Ry. Co., 42 Wis. 248. 

* Delaplaine v. C. & N. W. Ry. Co., 42 Wis. 214. 

5 Lake Superior Land Co. v. Emerson, 38 Minn. 406. 
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too narrow and limited to include such large means of exercise. 
The right to wharf out embraces many privileges which cannot be 
included in, and have nothing to do with, a mere right of way. It 
is a right to the exclusive occupation of the submerged soil be- 
tween the upland and navigable water for docks, wharves, ware- 
houses, coal and lumber yards, mills, and, in fact, for all purposes 
of the commerce marine. 

Taking up the third view, we have already come to the conclu- 
sion that the right to wharf out is a right of property wholly 
independent of the right of access, The nature of the right only 
remains for consideration. 

Starting with the general proposition that the right to wharf 
out cannot be cut off without making compensation, it must be 
conceded that it is something more than a license. It is not a 
natural right. It must be, then, either an easement, or an estate in 
the submerged soil resting upon an implied grant of the State. 
It is not unreasonable to assume a grant of this nature. The fill- 
ing in of shallow water-fronts is conducive to the general welfare 
in that it is a necessary aid to navigation, and the riparian owner 
has peculiar advantages and special facilities for making such im- 
provements, At any rate, the assumption of such a grant is a 
necessary premise to the holding that the right is a vested 
right of property. 

Does this implied grant of the State convey an easement or an 
estate in the soil under the water? That it conveys an estate in 
the submerged soil to the line of navigability, and not an ease- 
ment, is supported by the decisions which have conscrued express 
grants of a similar nature. 

In a Maryland decision it was said that the right of making 
improvements on the water front “is a vested right, a guas¢ prop- 
erty, of which they (the riparian proprietors) cannot be lawfully 
deprived without their consent; and if any other person make 
such improvement without their authority, such person is a tres- 
passer, and the improvement becomes the property of the owner 
of the adjacent land.” } 

In a Virginia case the language of the court is: “This right of 
the riparian owner is not a mere license or privilege, but is prop- 





1 Goodsell v. Lawson, 42 Md. 348, 366. The Maryland statute reads as follows: 
“ The proprietor of land on any of the navigable waters of this State is hereby entitled 
to the exclusive right of making improvements into the waters in front of his said land.” 


NTT To 
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erty, — property in the soil up to the line of navigability, though 
covered by water; for the wharf, pier, or bulkhead can only be 
built on the soil. It is not a mere easement to pass over the 
water or a privilege to use the surface, but property in the soil 
under the water to which to fasten and build such structures; 
and for this purpose, and subject to the restriction that navigation 
shall not be obstructed, is as much property as the land above the 
margin of a navigable stream.”! The same effect has been given 
to a custom? and to a colony ordinance ® authorizing the building 
of wharves, where it was held that neither the custom nor the 
ordinance created a mere easement, but was a grant of the soil to 
low-water mark. 

It is not a new doctrine that the right to the perpetual and 
exclusive use of land is equivalent to ownership, and not a mere 
easement. In an early English case* a grant of the exclusive use 
of land, with a clause providing that the land itself was not de- 
mised, was held to be inconsistent in its terms; and in a New 
Jersey decision® the court said that a grant of “the sole right, 
privilege, use, and enjoyment at all times for all purposes of fish- 
ing whatsoever, and for no other purpose,” conveyed an “ actual 
estate, and not a mere license or easement.” 

No good reason can be given for making a distinction between 
the right to wharf out which rests upon implied grant, and the 
same right created by express grant. In both cases the right is 
exclusive, and gives such use in, and control over, the submerged 
soil that it cannot be brought within any other class of rights 
than that of an actual estate in the land. The fact that the 





1 Norfolk City v. Cooke, 27 Gratt. 430. See also Williams v. The Mayor, 1o5 N. Y. 
419; Langdon v. The Mayor, 93 N. Y. 129; State of Illinois v. Ill. Cent. R. R. Co., 33 
Fed. Rep. 731, 755 ¢¢ seq. 

The Virginia statute is as follows: “ Any person owning land upon a water-course 
may erect a wharf on the same, or a pier or bulkhead in such water-course opposite his 
land, so that the navigation be not obstructed thereby.” 

By reference to the Minnesota, Wisconsin, or United States Supreme Court decisions it 
will be seen that the Virginia statute gives precisely the same right as the common law. 

2 Clement v. Burns, 43 N. H. 6009. 

8 Storer v. Freeman, 6 Mass. 435; Commonwealth v. Alger, 7 Cush. 77; Brackett v. 
Persons Unknown, 53 Me. 238; Angell on Tide Waters (2d ed.), 237. 

But see Thornton v. Grant, 10 R. I. 477; Providence Steam Engine Co. v. Provi- 
dence Steamboat Co., 12 R. I. 348, 363. 

* Burszord v. Capel, 8 B. & C. 141. 

5 Fitzgerald v. Faunce, 46 N. J. L. 536, 596-7. See also early cases cited i in Fitzger- 
ald v. Faunce. 
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public right of navigation is not abridged until wharves are 
erected does not require a holding that the fee to the submerged 
soil is not in the riparian proprietor! The State, however, grants 
these lands for a particular purpose; namely, to further its com- 
mercial interests depending upon navigation. It is not unreason- 
able, therefore, to say that the grant is upon condition that the 
land be used for no other purposes than those of the commerce 
marine. If the property is used for any other purpose, the State 
should have the privilege of entering and determining the riparian 
proprietor’s estate. Fees-simple with conditions attached that the 
land shall be used for a particular purpose are not uncommon, and 
in America such conditions are not in conflict with the rule against 
perpetuities.? 

It has been suggested that the grant of the right to wharf out 
does not vest the title to the submerged soil in the riparian owner 
until wharves are erected. This theory is at once disposed of 
by the application of the rule against perpetuities. A grant of 
an estate in fee-simple which is not to take effect until some 
owner (present or future) of the upland builds wharves, may not 
vest the fee within twenty-one years after some life in being, and 
is, therefore, void. 

A very important practical result flows from holding the right 
to wharf out to be an estate in the submerged soil. It is only 
upon this theory that the right can be transferred apart from the 
upland. If it is a natural right, it is, of course, inseparable from 
the riparian estate. If it is an easement, it cannot be separated 
from the dominant tenement, for unless easements take the form 
of profits a prendre they cannot exist in gross. But if the express 
or implied grant by the State of the right to wharf out conveys 
the fee to the submerged soil to the line of navigability, the 
riparian proprietor’s interest in the submerged soil may be 
severed from the upland and sold in parcels. The right of access 
is merged in the fee to the line of navigability though it may still 


exist beyond that point. 
Alfred E. McCordic. 


Wilson G. Crosby. 
DULUTH, MINN., March 15, 1890. 





1 City of Boston v. Lecrow, 17 How. 426; Com. v. Alger, 7 Cush. 53, 75; State v. Wil- 
son, 42 Me. 9. 
2 Gray on Perpetuities, §§ 304-311. 
8 State of Illinois v. Ill. Cent. R.R. Co., 33 Fed. Rep. 731, 758-9. 
* Gray on Perpetuities, § 201 et seq. 
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DEFECTIVE ALIMONY DECREES IN 
MASSACHUSETTS. 


T not infrequently happens that alimony is granted upon a 
petition for divorce and alimony, in which there are allega- 
tions of cause for divorce only. The pleader inadvertently sup- 
poses that a petition so drawn is sufficient, the loose expression, 
“alimony is an incident to divorce,” being led to an illogical con- 
clusion. But certain cases have very recently come into being 
which, together, decide thus : — 

1. A decree for alimony rendered at the termination of a suit 
for a divorce, in which there are allegations of cause for divorce, 
but no additional allegations of a cause for that alimony, in which 
there is only a prayer for alimony without corresponding allega- 
tions of the facts which, if proved, entitle the woman to the specific 
decree for alimony rendered, is void. 

2. Such a decree for alimony is void, because it deprives the 
defendant of his property without a statute, which is unconstitu- 
tional, as divesting him of his property without “due process of 


law.” 
3. Ina suit to determine the status of two persons (divorce), a 


court has no jurisdiction to decree property from one individual 
to another (alimony), without some allegations bringing that 
property into litigation. A decree (for alimony), under such cir- 
cumstances, with such antecedents, is void, and may be impeached 
collaterally as having no legal foundations. 


I. 


Many an attorney in Massachusetts perhaps does not realize the 
collective result of the Massachusetts decisions on the subject of 
alimony and its proper allegations. 

If the Massachusetts statutes, when taken together, authorized 
alimony to be decreed as a mere incident to divorce, and if ali- 
mony was the result of nothing else than a cause for divorce, then 
indeed only some statutory cause for divorce need be pleaded, 
and alimony prayed for on that. 

But in Graves v. Graves,! the court said: “In making any order 





1 108 Mass. 321. 
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respecting alimony, the court takes into consideration the prop- 
erty and capacity, or, in the phrase of the English ecclesiastical 
courts, the ‘ faculties’ of the husband at the time.” 4 

This “ property ” or “ capacity” to earn are then material facts. 
Must they be alleged? 

In Sparhawk v. Sparhawk,? the court held that an alimony 
decree must be “warranted by the allegations of the bill or 
petition,” and cited Mason v. Daly® as the controlling authority. 
But this is an equity case. It cites Stanley v. Stark,‘ also an 
equity case, which cites in turn Smith v. Townsend,' still another 
case in equity. The principle as to pleading material facts which 
is enounced in this last case, and which thus runs by successive 
citations into the alimony case of Sparhawk v. Sparhawk, is as 
follows: ‘“ Upon this appeal there is nothing before the full court 
except the question whether the final decree is supported by the 
pleadings in the case. It may be true that the evidence produced 
at the hearing fully sustained the decree, and yet it is open to the 
defendant to claim that upon the allegations in the bill the plain- 
tiffs, as matter of law, are not entitled to the relief awarded.” ® 

This chain of citations abundantly demonstrates that equity 
law applies to a bill that asks alimony, and to the decree that is 
founded upon its allegations.’ 





1 “The defendant husband being left entirely without property, no decree for ali- 
mony can be rendered against him, alimony being an allowance out of the husbana’s 
estate for the support of the wife. Where there is no estate, there can be no alimony.” 
Feigley v. Feigley, 7 Md. 563. 

2 120 Mass. 390. 8 117 Mass. 403. 

4 115 Mass. 259. 5 109 Mass. 500. 

6 Slack v. Black, 109 Mass. 499. ‘‘ Except in cases where express exceptions have 
been made, the laws regulating the practice in the court of chancery apply in cases of 
divorce.” Fulton v. Fulton, 36 Miss. 517, 520. 

7 See also Crockett v. Lee, 7 Wheat. 522, p. 525: “No rule is better settled than 
that the decree must conform to the allegations as well as to‘the proofs of the cause. 
If it be void in itself, no testimony can sustain it. The counsel say, it would be mon- 
strous, if, after the parties have gone to trial and directed all their testimony to a 
certain point, their rights should be made to depend, in the appellate court, on a mere 
defect in the pleadings, which had entirely escaped their observation in the court where 
it might have been amended, and the non-existence of which would not have varied 
the case. The hardships of a particular case would not justify this tribunal in pros- 
trating the fundamental rules of a court of chancery ; rules which have been established 
for ages, on the soundest and closest principles of general utility. 

“Tf the pleadings of a cause were to give no notice to the parties or to the court of 
the material facts in which the right asserted was to depend, no notice of the points to 
which the testimony was to be directed, and to which it w2s to be limited ; if a new case 
might be made out in proof differing from that stated in the pleadings, all will perceive 
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The complex and nature of a suit for divorce and for alimony 
will be suggested from the following cases : — 

Gould v. Crow.! “A divorce suit is aproceeding zz rem. The 
status of the husband is the ves to be acted on and dissolved by 
the decree. The decree so pronounced is a judgment 2” rem, 
but such judgments can only have effect upon the thing acted 
on by the decree, and such rights as are dependent on that for 
existence. Therefore, if a court, in severing the marriage tie, 
undertakes to render a decree zu personam as to alimony, z¢ can 
have no extra-territorial effect.” In this case there was no per- 
sonal service upon the husband, which gave the court opportunity 
to show that judgment for divorce and for alimony proceeded on 
distinct grounds — that one could stand where the other could 
not. The allegations and circumstances authorizing the one are 
not identical with those authorizing the other. 

Lytle v. Lytle.2. “In divorce cases, no more than in any other, 
can the court render a decree for the payment of money by a 
defendant not personally served. The remedy for the complain- 
ant must, in these cases, be confined to the dissolution of the mar- 
riage tie, with the incidental benefits springing therefrom, and to 
an order for the custody of the children,” — thus distinguishing 
between what is really “incidental” to divorce, from alimony, 
which is a possible but not invariable consequence of a number of 
facts of which divorce is only one. 

Ellison v. Martin.2 Action on an alimony claim. In the 
divorce suit there had been a prayer for alimony with allegations 
for divorce, judgment by default for $200 alimony, execution on 
husband’s land, sheriff’s sale and deed. By the court: “In her 
petition for divorce she alleged that her husband owned eighty 





the confusion and uncertainty which would attend legal proceedings, and the injustice 
which must frequently take place. The rule that the decree must conform to the alle- 
gations, as well as the proofs of the parties, is not only one which justice requires, 
but one which necessity imposes on courts.” 

A Massachusetts jurist adds (Story’s Eq. Pl., § 257): “ Every fact essential to the 
plaintiff’s title to maintain the bill and obtain the relief, must de stated in the bill, other- 
wise the defect will be fatal.” See also Johnson v. Johnson, 4 Wis. 140. 

Fulton v. Fulton, 36 Miss. 517, 520. “ The decree of a court of equity upon oral 
allegations would be an idle act, if no force beyond that of an advisory proceeding of 
the chancellor. And the reason is, that the courts are not authorized to exert their 
power in that way.” Windsor v. McVeigh, 93 U. S. 283. 

Mere testimony as to the husband’s means, without any pleadings concerning such 
duly served upon him, is equivalent to “ oral allegations:” 

1 57 Mo. 203. 2 48 Ind. 200, at p. 202. 8 53 Mo. p. 577. 












28 HARVARD LAW REVIEW. 
acres of land, but did not describe the land or its value. The 
plaintiff stood alone on the sheriff's deed. If the judgment for 
alimony was void, the sheriff’s deed was also void. 

“ A divorce suit is a proceeding 2” vem, and the ves is the status 
of the plaintiff in relation to the defendant, to be acted on by the 
court. There was nothing before the court to act on in regard 
to alimony in this case.” 

Thus, “an action for divorce and alimony” is really a combi- 
nation of two differing suits. One suit is 7 rem, to change the 
status of the plaintiff, z.¢., for divorce. The other suit, joined 
with it, is 2” personam, for money, alimony. These suits are quite 
distinct in principle, and proceed on different grounds. Or, 
rather, the suit for divorce simply is founded on the court’s statu- 
tory right to grant it, when a statutory cause for divorce is alleged 
and apparently proved; while the suit for alimony is founded on 
that, and something else besides.? 

The subject will be made clearer by assuming a hypothetical 
case and a specified decree. Suppose a Mrs. Roe alleges 
“cruelty,” with its specifications, and obtains on that alone a 
decree, say, of $1,200 yearly income. Does the mere allegation 
and proof of “ cruelty” give her the right to $1,200 alimony per 
year? or the right to have the court grant such?? 

Mrs. Roe’s petition scantily alleges domicil and a statutory cause 
for release from her marriage vows, but no more. That renders 
the suit for divorce, indeed, complete. But there is no suit for 
alimony intertwined with that, except that incomplete portion of 
it, —the prayer for alimony. Does that state the title to $1,200 
per year? Is all that is necessary to get that a perfectly general 
prayer, with not a solitary fact to cling to? 

In Bushnell v. Avery® the court said: ‘No such condition of 
facts is set forth as entitles the plaintiff to the relief prayed for. 
. .. The stating part of the bill cannot be enlarged by the terms 
of the prayer for relief.” + 





1 “Probable cause for the suit, the wife’s necessity, and the husband’s ability, are 
the controlling considerations in determining whether the alimony and suit money will 
be allowed.” Burgess v. Burgess, 25 Ill. App. 526. 

2 “Tn England alimony is made the subject of a special application or petition, 
separate and distinct from the libel for divorce. But we think ours is the better prac- 
tice, in that it accords with the analogies of equity procedure, by including in the same 
bill all the allegations of fact upon which it may be necessary for the court to adjudi- 
cate for the purpose of a complete determination of all matters involved in this action.” 
Damon v. Damon, 28 Wis. 514. 

8 121 Mass. 148. 4 See also Belle v. Merrifield, 109 N. Y. 202. 
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If upon cruelty alone being alleged Mrs. Roe has a right to 
$1,200 a year in alimony, then every pauper’s wife, every poor 
washerwoman or ragpicker, has a right to ask for $1,200 a year as 
soon as cruelty in the husband is alleged and (apparently) proved 
in a mere divorce suit. 

“ The alleged marriage and faculty of the defendant, that is, his 
ability to pay such sums as may be decreed, must be admitted or 
proved before alimony can be awarded. (Bishop on M. & D., 
Vol. 2, Sec. 496)”. . . p. 250. “The amount of property 
owned by the defendant was a material averment in the bill, and 
material in the bearing of the question as to alimony. .. . It 
is a well-established doctrine that the facts upon which a decree 
is based must appear somewhere in the record.” ! Thus the right 
to alimony and the jurisdiction of the court to determine it is 
founded upon the husband’s adleged ability to pay it— his ability 
to support a wife. It depends upon either his accumulated 
means, his income, or his capacity to earn, as alleged. 

Unless these exist to the extent at least of $1,200 a year, the 
court has no right to grant that amount of alimony; ? and the 
jurisdiction of the court, the power to exercise that right, the 
power to hear and determine, depends upon whether there is 
something to hear and something to determine; 7. ¢, whether 
there is a suit for $1,200; not only a suit for simple divorce, but 
a suit for that alimony, which must consist of written allegations 
(combined with those purely for divorce), that the husband’s 
wealth, income, or earning ability is at least $1,200 a year? 





1 Becker v. Becker, 15 Ill. App. (Bradwell), p. 249. 

2 Park v. Park, 80 N. Y. 160: “ It does not appear that the judgment (for alimony) 
exceeded the demands of the complaint (for divorce and alimony). The proper course, 
if the judgment was wrong in this respect, would be to vacate or modify the same.” 

8 Remington v. Sup. Ct.,69 Cal. p. 633. Divorce and application for a writ of pro- 
hibition: “ The issue in the divorce suit did not embrace the disposition of property. In 
an action for divorce, if a disposition of property is sought, there should be some plead- 
ing by which an issue as to such property would be tendered. It appearing in this cause 
that no such issue was tendered, the court had no jurisdiction to make the restraining 
order.” 

Jordan v. Jordan, 53 Mich. 552. Divorce. Held: “The bill of complaint says 
nothing in regard to alimony. There was nothing in the pleadings . . . to which 
the subject-matter of alimony was germane, or upon which the relief sought could be 
based. The court had #o power to grant relief.” 

Clayton v. Clayton, 1 Ashm. (Pa.) 53: “ Not a word is said in the libel about 
alimony. There was nothing in the pleadings . . . to which the subject-matter of the 
motion for alimony was germane, or upon which the relief sought could be based. Com- 
plainants of every description must recover secundum allegata et probata, and if we 
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The allegations of such fact without their proof would be 
futile. Certainly it seems the proof of them without allegations is 
equally so. Mrs. Roe does not allege z#¢t/e to $1,200 alimony; 
she consequently is unable to prove it. That the court has no 
right to listen to any evidence of what alimony she might other- 
wise deserve, and, therefore, no right to grant any decree for it, 
is lucidly shown in Bamford v. Bamford. 


“The complaint in the divorce suit contained no allegations in re- 
gard to property.” Held, p. 36: “To enable the court to act ju- 
dicially on the subject of property, it must appear in the complaint that 
the party has property, otherwise, there being nothing alleged, there is 
nothing to determine in respect to property, .and nothing before the 
court on which to base a decree in this particular. J/ nothing is stated 
concerning property, it can hardly be deemed a case concerning it. 
. .. The contrary construction would require the court to decree con- 
cerning that which does not exist. The plaintiff has not acquired a 
legal or equitable right to the property by the decree of divorce [2 ¢., 
the decree is a nullity]. The court may first pass upon the question of 
granting or denying the divorce, and afterwards, in the same suit, in- 
vestigate and determine the issue concerning property. . . . The plain- 
tiff had a right in her complaint to make an exhibit of her husband’s 
pecuniary condition in order to lay a foundation for alimony.” ? 


The decree for money in a divorce suit may be likened to the 





depart from this salutary rule, we cannot foresee the inconvenience which might arise. 
We are ready to decree a divorce, but no other.” 

Cassidy v. Cassidy, 63 Cal. 352. Divorce: “It is well settled that the findings in a 
divorce case must respond to all the material issues made by the pleadings.” 

Porterfield v. Butler, 47 Miss. 170: “A judgment without issue joined is a #w//ity. 
The pleading: in a case must evoke an issue of law or of fact before a judgment can be 
fendered. Judgments without issues to be determined by them are nullities.” 

Ulrich v. Ulrich, 4 Pa. County Ct. 133. Divorce: “ Respondent cannot even be com- 
pelled to pay costs in divorce when there is no allegation that he was able to pay and he 
denied his ability.” 

1 4 Or. 30. 

2 Spoor v. Coen, 44 O. St. 502: “ To bring a cause before a court competent to adjudi- 
cate upon it, it is not only necessary that the parties be cited or summoned in the man- 
ner required by the law of procedure, but a case must be made or stated, affecting the 
party against whom relief is asked. A judgment rendered where no case has been 
stated is as much a judgment upon a case coram non judice, whatever may be the juris- 
diction of the court rendering it, as a judgment upon a case, however perfectly stated, 
before a court not clothed with jurisdiction to hear and determine it.” 

Milner v. Shipley, 94 Mo. 109: “The court had o jurisdiction to render a judgment 
against property different from that described in the petition. . . . The judgment is 
therefore void and open to collateral attack.” 
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judgment for money in a damage suit. In the divorce suit the 
wife claims that she is damaged, as it were, by the enforced loss 
of her husband’s support, through his fault, to the extent of the 
support the husband could or should give her, did she remain a 
wife. These are her damages and her alimony. Where no dam- 
ages are alleged, where is the court that has jurisdiction to grant 
any?! , 

The decision of Crocket v. Lee (supra, p. 26, note) was followed 
years after by a much-quoted and all-important case, in which the 
supreme tribunal of the nation lays down the following prin- 
ciples: ?— 


“It is an essential ingredient in every case that there should be proper 
judicial proceedings upon which to found the decree ; that is, that there 
should be certain written allegations, or statements of the charge for 
which the seizure is made, and upon which the forfeiture” [of the hus- 
band’s property] “is sought to be enforced. If condemnation is made 
without any specific cause of forfeiture” [the specified amount of 
financial loss incurred by the wife because of her enforced divorce from 
a wealthy husband], “the sentence is not so much a judicial sentence 
as an arbitrary sovereign edict. 

P. 281. “Such sentences are mere mockeries, in no just sense ju- 
dicial findings; they ought to be condemned both ex directo and col- 
laterally, as mere arbitrary edicts and substantial frauds. 

P. 282. “Though the court may possess jurisdiction of a cause, of 
the subject-matter, and of the parties, it is still limited in the extent 
. . . of its judgments” (which cannot extend beyond the limit of the 
allegations of damages or alimony named by the wife). 

P. 283. ‘*A departure from established modes of procedure will 
often render the judgment vozd. The decree of a court upon oral 
allegations, without written pleadings (if that on which the decree is 
based), would be an idle act, of no force beyond that of an advisory 
proceeding of the Chancellor.” 


Is the respondent entitled to no notice of the extent to which 
he may be entitled — no notice of the outside /mzt of the damages 
charged upon him — until the decree is an accomplished fact? ® 





1 Velvin v. Hall, 78 Ga. 139: “ It is the amount of damages laid in the declaration 
that fixes the jurisdiction.” 

2 Windsor v. McVeigh, 93 U. S. p. 280. 

3 Howe v. Howe, 4 Rev. 469. Divorce Appeal fromalimony. Held: “ It is claimed 
that the court erred in awarding alimony to Mrs. Howe. In a proper case the court 
would have such ower. Here, no such issue was presented. The pleadings say nothing 
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To decree a sum of money (alimony) from one individual to 
another, without written pleadings, duly served, in a lawful suit, 
“according to the law of the land,” is simply a forfeiture and 
confiscation of property.’ A criminal can know, from the penal 
codes, to what extent he may be fined for some forbidden act. But 
the penalty for an act forbidden by divorce law, in a suit often 
termed “ guasz criminal,” is limitless, if none need be alleged. 
The tendency of American constitutions is to repress anything 
like confiscation, attainder, forfeiture. Is there no limit to the 
forfeiture of property that the unfortunate husband may suffer 
when cause for divorce is apparently made out by a woman seek- 
ing release from her marriage vows? 

The true husband may have had good and proper reason for 
wishing to surrender a wife recently unworthy, and for being un- 
willing to resist a simple action for divorce. Is he liable, if he is 
silent, if he refuses to answer only to that extent —the extent of 
the divorce charges — to have his entire property swept from him, 
perhaps, by a hasty decree, in his absence, without notice of the 
calamity until it has happened? 

Let us assume that she swears, with her easy readiness, that her 
husband is “worth a million dollars,” and orally asks a decree 
for $500,000. Is she not as equally entitled to it, under the 
hypothetical libel, as to a decree for $1,200? Allegations of 
amounts, figures, boundaries, limits, are all totally wanting here. 

The wife is not the only one who has rights in a divorce suit. 
It was she who voluntarily brought it. If any confusion grows 
out of her illegal pleading, upon whom must the hardship rest? 
Upon the one who seeks relief from the burdens of a lawless 
decree, or upon the unmarried individual, of full age, who yet 
wants some one else to support her; who has sought exemption 
from the duties of a wife, and yet the retention of a wife’s full 
financial privileges; who seeks it upon a decree obtained with- 
out notice, and from a man who may have a lawful wife and 





upon the question of property. The appellant might well have believed from the com- 
plaint that no such case was made. Decree reversed, so far as it purports to make 
disposition of, or concerning, property.” 

Sanchez v. Sanchez, 2t Fla. 346: “ An order for alimony . . . where it does not 
appear by the record that the husband was du/y notified, will be set aside as void.” 

1 Brooks v. Aubury, 7 Or. 464; Taylor v. Porter, 4 Hill, 146; Fisher v. McGin, 1 Gray, 
32; Burr v. Burr, 7 Hill, 231 ; Dartmouth College v. Woodward, 4 Wheat. 519 ; Cooley 
on Const. Limitations, pp. 432, 437- 
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children to provide for? To whom should the consideration, if 
any, be shown? 

The husband has a right to rely on the belief that his property 
will not be taken from him except “ according to the law of the 
land,” and to absent himself, if he sees fit, from the hearing of 
a suit that in legal reality only asks a divorce. He may rely on 
the belief that under a prayer for alimony, with no allegations of 
that which gives right to it, the court will act lawfully. 

In Bender v. Bender,! a suit for divorce and alimony, the 
grounds for alimony as alleged in the pleadings of the case were 
different from those recited in the decree. Held: — 


“The plaintiff made one case in her pleadings, and has succeeded in 
obtaining an (alimony) decree in another and different state of facts. ‘The 
maxim that the decree must be secundum allegata, as well as secundum 
probata,’ says Chief Justice Marshall in Schooner Hoppett v. U.S.,? ‘is 
essential to the due administration of justice in all courts.’ The rule is 
founded in sound reason and good sense, and it requires that a party must 
obtain a decree on the grounds stated in the pleadings, and that the proofs 
must tend io establish the material allegation therein, and its observance by 
the court is absolutely essential to the due administration of justice.” De- 
cree for alimony reversed. 


If, in the opinion of any, it is improper in the man to refuse 
to resist separation from a wife who wants to get rid of him, 
surely the penalty is not without limit. He still has some re- 
maining rights as to his own property, which it is the court’s 
duty to maintain? 

Where, in the record of the whole divorce suit, are those 
allegations which bring the subject-matter of alimony, to the 
extent of the decree, within the jurisdiction of the court? 

In Cummings v. Cummings,‘ a suit for divorce and alimony, it 
was held (p. 440): — 


“The portions of the decree as to alimony must be reversed ; they 
are not based upon any pleading in the cause. P. 441: The relief 
which the court below attempted to grant plaintiff was neither consist- 
ent with the case made by the complaint nor embraced within the issues 
made by the answer. In Gregory v. Nelson (41 Cal. 278) it was held 
that if a judgment in equity deems the existence of any facts not within 





1 14 Or. 355. 2 7 Cranch, 389. 
8 Hinkley v. Machine, 15 N. J. L. (3 Greene) 476. “ A court, by a rule of practice, 
cannot alter the law.” 4 75 Cal. 435. 
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any issues made or tendered by the pleadings, and then pronounces the 
judgment of the court upon such facts, such part of the judgment is 
superfluous and nugatory. See also 33 Cal. 474. A judgment for the 
plaintiff must be limited by the facts stated in the complaint. When the 
defendant has answered, the court may, under the general prayer, grant 
any relief consistent with the facts alleged in the complaint, but under the 
general prayer no relief can be granted in equity beyond that which is 
authorized by the facts stated in the pleadings,” * 


II. 


The Massachusetts statutes empower Massachusetts courts to 
decree alimony only “according to the course of proceeding in 
ecclesiastical courts and in courts of equity.” ? 

In Lovett v. Lovett,? the Supreme Court of Alabama says: “ The 
mode of proceeding in the ecclesiastical courts to obtain alimony 
is by an allegation of the ‘faculties,’ as it has been called, on the 
part of the wife, setting out the estate of the husband.” 4 

George F. Ormsby. 


NEw YorK. 





1 Davol v. Davol, 13 Mass. 264. An unauthorized alimony decree is not voidable, 
but void. 

Com. v. Blood, 97 Mass. 539. Divorce courts are, as to divorce matters, courts of 
limited and inferior jurisdiction. 

Runge wv. Franklin, Texas, 1889, 3 Law R. Ann. 417. 

*Pub. Stat. c. 146, s. 33. 8 rt Ala. 771. 

# Windsor v. McVeigh, 93 U. S. 283: “ A departure from established modes of procea- 
ure will often render the judgment void. The decree of a court upon oral allegations, 
without written pleadings [if that on which the decree is based], would be an idle act 
of no force. . . . Though the court may possess jurisdiction of a cause and of the 
parties, it is still limited in its modes of procedure.” 

Pennoyer v. Neff, 95 U. S. 733: “ Due process of law means a course of legal pro- 
ceedings according to those rules and principles which have been established in our 
systems of jurisprudence for the protection and enforcement of private rights.” 

Also, Weber v. Weber, 16 Or. 163; Bunnell v. Bunnell, 25 Fed. Rep. 214; Anthony 
v. Kasey, 83 Va. 338; Wright v. Dann, 22 Pick. 59; Stewart on M.& D., § 361; Bishop 
on M.& D., 2d vol., 6th ed., 467; 75 Pa. St. 460; Barber v. Root, 10 Mass. 265; 
Lowe v. Alexander, 15 Cal. 297; Orrok v. Orrok, 1 Mass. 341; Gaiquon v. Aster, 2 
How. 341; Thatcher v. Powell, 6 Wheat. 119 ; 34 Cal. 333; 23 La. An. 483; Beadleston 
v. Beadleston, 103 N. Y. 404; Bishop on M. & D., § 446, 447; Phelan v. Phelan, 12 
Fla. 449; Campbell v. Campbell, 37 Wis. 208 ; Hoke v. Henderson, 25 Am. Dec. 681 
(4 Devereux, Law, 1); Murray v. Hoboken, 18 How. 272; Rees v. City of Watertown, 
19 Wall. 122; Huber z. Reilly, 53 Penn. St. 118; Freeman on Judgments, § 587. 
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WirtH the present number the Harvarp Law Review begins the 
fourth year of its existence. Reassured by the success of the past three 
years, and by the manifest good-will and hearty encouragement of the 
friends and alumni of the School, the editors feel that the Review is 
rapidly outgrowing the experimental stage of its life; and are led to 
believe more and more strongly that it has a place to fill as the organ 
of the characteristic work of the Harvard Law School. The ever- 
increasing success and influence of that work should be, and we believe 
are, matters of deep interest among the advocates of that system, and 
to spread more widely its best results is the first aim and purpose of the 
Review. To this end we ask the continued support and co-operation 
of all friends of the School, and more especially of the members of the 
Harvard Law School Association. 

The general plan of the Review will be the same as in previous 
years, and about the same relative proportions will be preserved between 
the several. departments. The high standard of excellence which the 
leading articles have shown, leave little room for apprehension in that 
direction ; especial pains will be taken to make the Notes as interesting, 
and the Recent Cases as exhaustive, on all important points, as possible. 
We trust that the results of our endeavors in the future may show as steady 
an advance of the Review in legal favor as have those of former editorial 
boards. 





WE have heard with great regret of the resignation of Professor 
William A. Keener to accept a chair at the Columbia Law School. 
Professor Keener graduated at the Harvard Law School in 1877; 
in 1883 he was appointed assistant professor for five years, and at 
the end of this term, in 1888, he accepted the Story professorship. 
The students who have attended the School during the past seven years 
will not easily forget his unvarying kindness, his clear and suggestive 
method of teaching, and the interest and enthusiasm for his subject 
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which he always aroused in his classes. His departure must be felt 
with regret by all who have the interest of the School at heart, and to 
this is added a sense of personal loss among those who had hoped to 
have the benefit of his further instruction. 





THE recent cases on “trusts” suggest, among other more important 
things, the question whether it is material that the subject-matter of the 
“trust agreement” be an article of necessity. In the case of the People 
v. Zhe North River Sugar Refining Co.,. some twenty cases are 
cited, and the result summed up in the following sentence: “In all 
these cases, the reservation of the power to control the prices of neces- 
sary products, whether by express agreement or fair implication, has 
been condemned as unlawful.” In Dolph v. Troy Laundry Co.,* 
moreover, one of the reasons for holding a contract between two rival 
traders fixing a scale of prices, legitimate, was that washing-machines are 
not articles of necessity.® 

In discussing the differences between a monopoly of a necessary and 
that of a non-necessary (if we may be allowed such a term), one must 
look at the question both from the side of the monopolist and from that 
of the public. Of course, the object of a monopolist is to raise prices, 
and thus enrich himself at the expense of the public. Now, it is 
undoubtedly true that, as prices are raised in the two cases we are con- 
sidering, the quantity of the non-necessary demanded by the public 
will fall off much more rapidly than that of the necessary. In other 
words, a man cannot make so much money out of the former, because 
his sales must be more limited than would be the result in case of an 
equal rise in the price of the latter. ‘Therefore, the monopolist cannot 
gain so much at the expense of the public; but does it follow that the 
public’s real loss is less by the same amount that the monopolist’s gain 
is less? 

We must not forget that the man who ceases to buy an article be- 
cause of the rise in price, or one who does not buy so much as he did 
at the lower price set by competition, suffers a loss as well as the man 
who buys the same amount as before but at a higher price. In the 
case of the non-necessary, more people prefer to take the loss by going 
without the article than in the case of the necessary; that is, the same 
proportion of the loss does not materialize in the form of gain to the 
monopolist in the former as in the latter case. 

We do not mean to imply that the loss is as hard to bear in the one 
case as in the other, or that it will be to the interest of the monopolist 
to raise prices to the same extent in both cases; but we do wish to 
point out that there is injustice to the public in the one case as in the 
other, and that the ordinary method of measuring the amount of the 
injustice by the amount of the monopolist’s gain has a tendency slightly 
to exaggerate the difference in hardship to the public between the two 
kinds of monopoly. No doubt there is a difference, but it is a difference 
merely in degree. 

Turning to the reports, we find that in Zhe Case of the Monopolies, 





147N. Y. Sup. 406, at pp. 412, 413. 

2 28 Fed. Rep. 533. 

3 It was also held that the contract fell short of an attempt to create a monopoly, a ground which 
of itself would seem sufficient to support the decision entirely irrespective of the question of necessity. 

4 11 Coke, 84. 











NOTES. 37 


a monopoly of the manufacture and sale of playing-cards, granted to an 
individual by Queen Elizabeth, was held void at common law. There 
would seem to be no reason for drawing a distinction on this point 
between a monopoly granted by the State and one acquired by an indi- 
vidual or group of individuals. Moreover, the maxim “ Competition is the 
life of trade”’ (@ maxim which seems to measure with some degree of 
accuracy the extent to which the law takes notice of political economy), 
undoubtedly covers the manufacture and sale both of necessaries and 
non-necessaries. 

Upon the whole, it is much to be doubted whether the decision in 
the New York case would have been different if the “ trust ” had been for 
the manufacture of playing-cards instead of the refining of sugar. The 
particular case before the court was the monopoly of an article of neces- 
sity, and we must conclude that only the cautious habit of not deciding 
more than needful for the disposition of the case in hand led the 
court apparently to lay down what would seem to be an unnecessary 
limitation. 


. 





GoveRNOR HILw’s recent message to the New York Legislature, sug- 
gesting that the opinion of the Court of Appeals be taken on the constitu- 
tionality of the Saxton Ballot Reform bill is interesting. Washington made 
a similar attempt to get the opinion of the Supreme Court of the United 
States in 1793, but the judges refused, regarding the task of answering such 
questions as not within the scope of their judicial duties.‘ It is not 
improbable that this example would have been followed by the Court 
of Appeals, if the Legislature had acceded to Governor Hill’s request. 
Such an interpretation of the court’s duties would seem at least to be 
the correct one, in the absence of constitutional provisions, such as exist in 
Massachusetts and some other States, requiring opinions from the judges. 

In this connection the action of the Supreme Court of Minnesota in 
1865 is worth noticing. Questions were put to that court by the senate, 
under a statute making it the duty of the judges to answer in such a case 
at the request of either house. The court, however, declined to give 
an opinion, on the ground that the statute was unconstitutional as impos- 
ing duties not properly judicial or to be performed in a judicial manner, 
and that it would be improper to answer voluntarily. Similar statutes 
calling for advisory opinions from the judges may be found in Vermont ® 
and—in a limited class of cases—in New York.* Governor Hill men- 
tions as precedents for the action which he recommends, the former 
Council of Revision in New York, and an opinion given by the Court 
of Appeal in 1872. The circumstances of the latter case do not 
appear; but the Council of Revision was established by the Constitution,® 
and is therefore no precedent for a voluntary answer. An instance of 
such an answer by the Supreme Court of New York in 1846 may, 
however, be found in the Debates in the Massachusetts Convention 
of 1853. 





® Marshall’s Life of Washington (Am. ed.), v. 441. See a ‘‘Memorandum on the Legal Effect of 
Opinions given by Judges,” by Professor Thayer. 

2 In the matter of the Application of the Senate, 10 Minn. 78. See supplementary note to Professor 
Thayer’s pamphlet. 

3 Revised Laws of Vermont, 1880, s. 795. 

4 Revised Statutes, part iv. tit. 1, s. 14; see People v. Green, 1 Den. 614. For an opinion based on 
a similar statute in Pennsylvania, see Report of the Fudges, 3 Binney, 598 (1808). 

5 Const. of 1777, iii. 

6 I. 138; also in Jameson’s Constitutional Conventions, App., 663. 
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In the case of Brennan v. Brighton Beach Racing Association,' 
the General Term of the New York Supreme Court has just decided that a 
person who buys a pool ticket on a race-course can enforce the contract 
at law. 

The plaintiff in this case had bought twenty pool tickets on a cer- 
tain horse, which proved to be a winner. He demanded his winnings, 
amounting to about $750, from the seller of the pool, who, for some 
reason, refused to pay. Brennan thereupon brought suit to enforce 
payment. In the lower court the judge dismissed the suit, on the 
ground that the contract being a gambling transaction was void. 
Against this decision the plaintiff appealed, with the result above stated. 

The decision is based on the so-called Ives’ pool bill, which was 
passed in 1887. The court says, that before that time the transac- 
tion would have been unlawful; but the law then passed, among 
other provisions, regulates the times and places at which pools may 
be sold during the racing season. From this it appears that the 
Legislature intended to legalize such sales. ‘They are neither for- 
bidden nor condemned, but they are regulated. There would have been 
no sense nor reason in declaring that pool-selling should be confined 
within the period mentioned, and to the places designated, unless it 
was intended to sanction the right of the association to make such 
sales.” 

We cannot agree with some of the daily papers that by this decision 
the court have given an effect to the law which is opposed to the inten- 
tion of the Legislature which passed it. Section four of the law pro- 
vides for the suspension of sections 351 and 352 of the Penal Code 
during the days on which racing is authorized, and, also, “that pool- 
selling shall be confined to the tracks where the racing takes place, and 
to the days of the races.” At other times and places pool-selling shall 
be'severely punished. The suspended sections of the Penal Code make 
it a crime to sell pools, or in any way to aid in betting, or to race a 
horse for money. The only reasonable interpretation of these provisions 
is, that, at the times and places mentioned, pool-selling is to be lawful. 
In the case before us the pool tickets represented a contract which is 
good in substance, but which the courts have refused to enforce, as 
being contrary to law. The Legislature expressly says that at certain 
times and places such a contract shall no longer be contrary to law. 
On what ground, then, can the court refuse to enforce it? Under the 
law as framed it would seem that no other decision could well have been 
reached. 





Tue following paragraph appears in the “Law Quarterly” for Jan- 
uary:? “It is to be regretted that so eminent a judge as Fry, L. J., 
should be reported as calling the citation of American authorities 
‘waste of time.’ (Re Missouri Steamship Co., 42 Ch. Div. 330.) * 





I See the ‘‘ New York Herald” of March 15, 1890. 

2 Vol. 6, p. 122. ' ed ; 

3 Lord Halsbury (interrupting counsel): “We should treat with great respect the opinion of eminent 
American lawyers on points which arise before us, but the practice, which seems to be increasing, 
of quoting American decisions as authorities, in the same way as if they were decisions of our own courts, 
is wrong. Among other things it involves an inquiry, which often is not an easy one, whether 
the law of America on the subject in which the point arises is the same as our own.”’ Fry, 

“T also have been struck by the waste of time occasioned by the growing practice of citing 
American authorities.” Cotton, L. J.: “I have often protested against the citation of American 
authorities.” 
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If they are irrelevant, or mere repetition of what is already in English 
authorities, the citation of them is of course a waste of time; so is the 
citation of irrelevant English authorities; but if they are relevant, they 
may be of the highest value, not only for the intrinsic excellence of the 
judgments, monuments often of industry, learning, and genius, but as 
independent commentaries on the principles of the English common 
law or equity developing under new conditions among a ‘noble and 
puissant nation.’ Lord Halsbury was of course quite right in declining 
to receive them as of equal authority with the decisions of our own 
courts; but this is no disparagement to their juristic excellence, which, 
for the rest, has been many times acknowledged from the bench in 
reported judgments and dicta.” 





THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of instruction 
in the School. They represent, therefore, no carefully formulated statements of doctrine, but only such 
informal expressions of opinion as are usually put forward in the class-room. For the form of these 
notes the lecturers are not responsible. ] 


FORBEARANCE TO SUE AS CONSIDERATION FOR A PROMISE. — (rom 
Prof. Keener’s Lectures.) —The essence of consideration is detriment 
to the plaintiff. The plaintiff has. suffered detriment when he has given 
up a right. Therefore, whenever one has @ right to sue, forbearance 
is a good consideration. 

Now, when does one have @ right to sue? There are three possible 
views. 

(a) One view is that a man can invoke the aid of the law only 
when he has a good cause of action. He has no right to come into 
court unless he can succeed. The province of the court is simply to 
protect rights. 

(4) The second theory gives a man a right to appear when the case 
is really doubtful, either in law or in fact. He can come into court 
and find out the truth of the matter. The court is an arbitrator to 
settle differences. 

(c) A third idea is that any man can appear in court who honestly 
believes that he has a cause of action. The court is bound to give a 
hearing to every man who appears dona fide. 

Historically the first view is correct. For a party coming into court 
has to succeed or pay costs. Costs are regarded as compensation for 
the wrong done to the opposite party in invoking the aid of the law 
against him without any good cause of action. And in early times a 
defeated suitor had to pay a fine to the king in addition to the costs of 
the action.? 

The third view, however, is that on which the English courts act.? 
Callisher v. Bischoffsheim® stands in England to-day for the proposi- 





Bacon, Abr., title Fines and Amerciaments, c; Beecher’s Case, 8 Coke, 61. 


1 
2 Miles v. New Zealand Co., 32 Ch. Div. 266. 
3 L. R. 5 Q. B. 449. 
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tion that a party has a right to sue when he Jeeves that he has a good 
cause of action. It is enough if the plaintiff can establish that at the 
defendant’s request he forbore to prosecute a claim which he deHieved 
was well founded. And it is no answer to show that the claim was 
not well founded, or was not even reasonably doubtful. 

Probably the second view is nearer the law in America.’ It would be 
safest in this country for the plaintiff to allege that he forbore the prosecu- 
tion of a claim which was reasonably doubtful. The second view is also 
the most convenient from the standpoint of public policy. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly reported, 
for the purpose of giving the latest and most progressive work of the courts. No pains are spared in 
selecting a// the cases, comparatively few in number, which disclose the general progress and tenden- 
cies of = J When such cases are particularly suggestive, comments and references are added, if 
practicable. 


COMMON CARRIERS—CONTRIBUTORY NEGLIGENCE.—A man desiring to ship 
stock, knew that the only platform provided by the railroad company for that pur- 
pose was defective. He/d, that he was not guilty of contributory negligence in 
using it, provided there was no carelessness on his own part. A public duty rests 
upon the company to provide suitable platforms, and it cannot evade its liability 
because of the knowledge of the plaintiff. White v. Cincinnati Railway Co. 12S. W. 
Rep. 936 (Ky.). 

CoMMON CARRIERS— LIMITING LIABILIty.— The plaintiff shipped horses under 
an agreement limiting the liability of the carrier to cases of negligence, and restrict- 
ing the damages to one hundred dollars for each horse. By so doing he obtained 
reduced rates. He/d, the contract was valid, and the plaintiff should not have been 
allowed to show that the horses were in fact worth more, Richmond & Danville R. 
Co. v. Payne, to S. E. Rep. 749 (Va.). 


CoMMON CARRIERS — LIMITING LIABILITY— FREE PAssEs. — An agreement, b 
one accepting as a gratuity a free pass upon a railroad, to assume all risk of acci- 
dent which may happen to him while on the train, by which his person may be 
injured, is valid. The accident was due to the negligence of the servants of the 
company. The pass was a mere gratuity, and therefore the case does not con- 
flict with Railroad Co. v. Lockwood, 17 Wall. 367, in which it was held that a sim- 
ilar limitation on a pass given to a drover, who was to accompany his cattle, was 
invalid; for there the court say the pass was not gratuitous, for it was given as one 
of the terms upon which the cattle were carried. Quimbyv. B. & M. Railroad Co., 
23 N. E. Rep. 205 (Mass.). 

There are only two cases on this subject exactly in point, — Griswold v. Railway 
Co., §3 Conn. 371, in which it was held that the limitation was valid, and Rai/way Co. 
v. McGown, 65 Tex. 643, contra. 


CONSTITUTIONAL LAW — EQUAL PROTECTION OF THE LAws.— The defendant 
was indicted for non-payment of license fee, under a law exacting a fee of one 
dollar from a physician who had resided for four years in the town where he took 
out his license, and five dollars from one who had resided a less time. e/d, that 
the law was unconstitutional as imposing unequal burdens on citizens. “Class 
legislation, discriminating against some and favoring others, is prohibited; but leg- 
islation which in carrying out a public purpose is limited in its application, if, within 
the sphere of its operation, it affects alike all persons similarly situated, is not within 
the amendment.” The present case was not within the exception, because the dis- 
tinction as regards length of residence had no connection with the public purpose 
of a license law, namely, the protection of the public against charlatans. Sta¢e v. 
Pennoyer, 18 Atl. Rep. 878 (N. H.). 


1 Cline & Co. v. Templeton, 78 Ky. 550. 
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CONSTITUTIONAL LAW— LIBERTY— POLICE PowER.— Hé/d, an act providing 
that the wages of miners and certain others shall be paid in lawful money of the 
United States, and an act declaring unlawful every contract by which the right to 
‘receive wages in lawful money is waived, are constitutional. Hancock v. Yaden, 23 
N. E. Rep. 253 (Ind.). 

The law in Pennsylvania and West Virginia is directly the reverse. State v. Good- 
will, 10 S. E. Rep. 285 (W. Va.), digested in 3 Harv. L. Rev. 334. 


CONSTITUTIONAL Law — PoLIcE PowER— DEPRIVATION OF PROPERTY — FIx- 
ING WATER-RATES. — Const. Cal., art. 14, § 1, provides that the rates for the use of 
water in any city shall be fixed annually by the board of supervisors of such city. 
Defendants passed an ordinance fixing rates so low as to make it impossible for 
the | ewe to furnish water without a loss. ée/d, that the State possessed, and 
could delegate to the defendants, only the power to regulate the rates. This 
power to regulate property did not include the power to destroy. 7 —— the 
rates so low as to prevent any gain, the defendants had practically destroyed the 
value of the plaintift’s works, Therefore, this ordinance went beyond the power given 
by the _ Constitution. Spring Valley Water-Works v. San Francisco, 22 Pac. Rep. 

10 (Cal.). 

" Since Munn v. Illinois settled the right of a State Legislature to regulate a business 
of a guasi public nature, the extent of this power has frequently been questioned. 
It is undoubtedly for the Legislature to say whether the regulation is reasonable 
or not. This legislative discretion is subject, however, to the limitation that the 
owner of the property cannot be entirely deprived of profit. It has been claimed 
that a fair rate of gain, say three per cent. at least, must be left him; but Brewer, J., 
seems to have stated the law when he said: “The right of judicial interference 
exists only when the schedule of rates established will fail to secure to the owners 
of the property some income from their investment. As to the amount of such 
compensation, if some compensation is in fact secured, the Legislature is the sole 
judge.” Railway Co. v. Dey, 35 Fed. Rep. 866, 877; Banking Co. v. Smith, 128 U.S. 
174, 179. Contrary to this view is a recent decision in N. Y., where, for part of 
the business of a grain elevator, the “actual cost” was fixed as a maximum charge, 
and the regulation was sustained. People v. Budd, 22 N. E. Rep. 670, digested 3 
Harv. L. Rev. 282. 


CoNnTRACTS — ILLEGALITY — TRUSTS.— B. contracted with the plaintiff corpora- 
tion for carbons for electric lights. The plaintiff assigned this contract and all the 
rest of his business to the defendant, in pursuance of an agreement to form a “trust.” 
The carbons were manufactured at the plaintiff’s factory and delivered to B., but 
were billed in the name of the “trust.” The money was paid into court, and the 

uestion is whether the plaintiff corporation or the “trust” ought to have it. edd, 
the agreement for a “trust” was illegal, and the plaintiff could have refused to assign ; 
but as it did assign, it became a party to the illegal transaction; and as the goods 
were supplied in the name and under the responsibility of the “trust,” the receiver 
of the “trust” is entitled to the money. /%ttsburg Carbon Co. v. McMillin, 23 N. E. 
Rep. 530 (N. Y.). 


CoRPORATIONS— NOTICE TO STOCKHOLDERS. —A shareholder gave notice of his 
intention to withdraw, and demanded certain payments to which he was entitled 
under the original by-laws. These by-laws had been changed, subsequently to the 
shareholder’s admission to the corporation, without his knowledge. e/d, that a 
shareholder is not bound to take notice of modifications of by-laws from the records 
of the corporation, but is entitled to treat the by-laws in force when he became a 
member as still existing, unless actual notice has been given him. McKenney v. State 
Loan Ass'n, 18 Atl. Rep. 905 (Del.). 


CoRPORATIONS — RIGHTS WHEN STOCKHOLDERS IN RIVAL CORPORATIONS. — 
A railroad corporation may, as a means of collecting a debt, acquire stock in another 
company, and it may thus gain control of a majority of the votes. If, however, the 
roads are rival lines and the interests of the two are opposed, the minority of the 
stockholders in the last-named company may get an injunction restraining the cor- 
poration owning a majority of the stock, and all persons acting in its behalf, from 
voting on this stock in the election of officers, or from exercising any control over the 
affairs of the company. Memphis & C. R. Co. v. Wood, 7 So. Rep. 108 (Ala.). 


DowER— Equity OF REDEMPTION. — A widow who has joined with her husband 
in a mortgage of his land, demands that the executor sell the land under a power of 
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sale given in the will, pay off the mortgage, and assign dower out of the surplus to 
the extent of one-third the value of the unincumbered land. edd, that dower is 
restricted to one-third the value of the equity of redemption, and that the widow 
must contribute to pay off the debt, and cannot throw the whole upon the heir. The 
power of sale in the will shows no intention of the testator to vary this rule. Burnett 
v. Burnett, 18 Atl. Rep. 378 (N. J.). 

The case contains an able discussion of a point on which there is a remarkable 
dearth of authority. Dower attaches only to legal estates, never to equitable. In 
joining in the mortgage, the widow released absolutely all rights at law. Logically, 
equity can give her no rights to the equity of redemption. Yet not till recently was 
this point definitely settled in England. Dawson v. Whitehaven Bank, 6 Ch. Div. 218. 
See 2 Sch. & Lef. 387, accord.; 2 Eq. Cas. Ab. 387, pl. 11; Amb. 687; 1 Bligh, 104, at 
123, contra. By statute (3 & 4 Will. IV. c. 105) to-day dower in equities of redemption 
is allowed. 

In this country, a mortgage has long been treated, both at law and equity, as a 
pledge; for many, if not all, purposes the mortgagor’s interest is a /ega/ estate. Dower 
attaches to this as to other legal estates. As against the mortgagee, the right is 
lost; but if the debt be paid off, it revives in the whole land. 1 Scribner on Dower 
(2d ed.), p. 486. It remains to work out the rights of contribution between the 
widow and the representatives of the husband. In the following cases the widow 
is considered as a surety for the husband’s debt, and is allowed indemnity from 
the personal estate. 10 Rich. Eq. 285; 1 Md. Ch. Dec. 202; 3 Met. (Ky.) 578; 
12 Serg. & R. 18; 8 R. I. 160; N. C. 67; and in two cases she was allowed 
to throw the debt upon the heirs. ding v. Ballyntine, 40 Ohio St. 391; 92 Ind. 
180. 

In New York, it is held that an inchoate right of dower is not such an estate as 
can be pledged; that the widow is not a surety, but has absolutely extinguished 
her right to the extent of one-third of the mortgage debt. She is not entitled to 
exoneration from the heir— Hawley v. Bradford, 9 Paige, 200; see 5 John Ch. 452; 
13 Mass. 162; 1 Stock. Ch. 361,— nor (semdle) from the personal estate. 1 Scribner 
on Dower, 511. Though there are statements in the same jurisdictions to the con- 
trary. 18 Atl. Rep. at 380; 3 Pick. at 481; 3 Paige, 363. 


EvipENCE—Rers Grsta.—In an action to recover damages for the death of 
the plaintiff's son, it appeared that the defendant’s track was spread at the 
place where the injury occurred. é/d, that it was no error to admit evidence 
that, about thirty minutes before the accident, the track-walker said to the section- 
boss, “The track is spread over beyond Rush.” TZexas Ry. Co. v. Lester, 12 S. W. 
Rep. 955 (Tex.). 

In this case the court lays stress upon the fact that the communication was made 
by an agent of the company in the course of his duty, but it would seem that it would 
have been equally admissible had it been made by a stranger. The point this evi- 
dence went to prove was not the actual condition of the road, but the knowledge of 
the defendant. For this purpose, the communication to the section-boss was the 
most direct evidence possible, and it was not as an exception to the hearsay rule 
that it was admissible. 15 Am. L. Rev. 79. 


HasBeas Corpus.— The defendant had, before these proceedings were begun, 
illegally parted with the custody of the child in question, and did not know his 
whereabouts. Aée/d, that the writ should issue, — Lord Esher, M.R., since the 
defendant had parted with the custody of the child & an illegal act; by Fry, L. J., 
because the facts indicated a purpose to evade the process. eg. v. Barnardo, 24 
Q. B. Div. 283. 


INSURANCE — BREACH OF CONDITION. — The plaintiffs shipped certain goods 
under a bill of lading which provided that the carrier, in case he should become 
liable for the loss of the goods, “should have the full benefit of any insurance 
that may have been effected upon or on account of said goods.” The goods were 
then insured by the defendants under a policy which provided that in case of loss 
the assured would “subrogate to the insurers all their claims” against the carriers. 
The goods were lost by the negligence of the carrier, and the plaintiff brought an 
action on the policy. eé/d, the plaintiff cannot recover; for, if the insurance com- 
pany should pay the loss and bring an action in the name of the shipper, the con- 
dition in the bill of lading would protect the carrier, and therefore the condition 
in the policy is nullified. Fayerweather v. Phenix Ins. Co. 23 N. E. Rep. 192 
(N. Y.). 


MASTER AND SERVANT — NEGLIGENCE. — Builders contracted with a land-owner 











RECENT CASES. 43 


to build houses. The contract provided that the defendants, a firm of iron-founders 
(selected by the land-owner’s architect), should lay a fire-proof roofing on the house, 
for which the builders were to pay £213, and were also to provide scaffolding and 
other assistance. The defendants employed their own workmen. In the course 
of the work the plaintiff, one of the builders’ workmen, was injured by the negligence 
of one of the defendants’ workmen. e/d, by Cotton and Lopes, L. JJ. (Fry, L. J. 
dissenting), that the defendants were sub-contractors under the builders; that 
they and their workmen must be taken to have been in the employment of the 
builders that the man who caused the injury and the plaintiff were consequently 
under a common master and engaged in a common employment, so the action could 
not be maintained. 

Fry, L. J., in his dissenting opinion thought that the defendants were indepen- 
dent contractors; but that whether they were or not, their workmen were not in 
the service of the builders; that the man who caused the injury and the plaintiff 
were not under a common master, although engaged in a common employment. 
Johnson v. Lindsay, 23 Q. B. D. 508 (Eng.). 


PARTNERSHIP — STATUTE OF FRAUDS — INTEREST IN LAND. — The contract of 
a partner to withdraw from the firm and assign his interest to the other partners 
is an agreement to assign an interest in land, and must be evidenced by a suf- 
ficient memorandum within the Statute of Frauds. Gray v. Smith, 43 Ch. Div. 
208 (Eng.). 


Post-OFFICE — THREATENING PosTAL CARDs.—A postal card on which is a 
demand for a debt and a statement that “if it is not paid at once, we shall place 
the same with our lawyer for collection,” is non-mailable matter within 25 St. 
U. S. 496, prohibiting the mailing of an envelope, wrapper, or postal card on 
the outside of which is language of “defamatory or threatening character, or cal- 
culated and obviously intended to reflect injuriously upon the character or conduct 
of another.” 

But a postal card containing the words “ Please call and settle account, which 
is long past due and for which our collector has called several times, and oblige,” 
etc., is not within the statute, as the language is not threatening, or calculated to 
attract public notice. U. S. v. Baley, 40 Fed. Rep. 665. 


REAL PROPERTY — COMPENSATION FOR OBSTRUCTING ANCIENT LIGHTS. — 
A warehouse, authorized by statute, darkened the lights, some ancient, some 
modern, of an abutter. e/d, that apart from the words of the statute, the measure 
of damages should include the modern lights, since their darkening was a natural 
consequence of the obstruction of the ancient lights. Jz re London, Tilbury, & 
Southend Railway Co. et al., 24 Q. B. Div. 326. 


REAL PROPERTY — PossIBILITY UPON A POSSIBILITY. — The testator left land 
in trust for his unmarried daughter for life, remainder to any husband whom she 
might marry, remainder in fee to their children. e/d, that the legal remainders 
were void, since she might marry a man unborn at the testator’s death. The rule 
against a possibility upon a possibility is an absolute rule, independent of the rule 
against perpetuities. / re Frost, 43 Ch. D. 246. 

This is the first case to follow the rule laid down in Whitby v. Mitchell, 42 Ch. D. 
494. For a digest of this case and references to the authorities on this disputed 
point see 3 Harv. L. Rev. 284. 


REAL PROPERTY — QUITCLAIM DEED.— The grantee under a quitclaim deed 
takes the estate subject to the equities. For when a person purchases of another 
who is willing to give only a quitclaim deed, the purchaser is bound to inquire at 
his peril what outstanding equities exist. He cannot be deemed a purchaser with- 
out notice. His grantor virtually declares to him that he will not warrant the 
title, and it may be presumed that the purchase price was fixed accordingly. Steele 
et al. v. Sioux Valley Bank, 44 N. W. Rep. 564 (Ia.). 


STATUTE OF FRAUDS — MEMORANDUM — PAROL EVIDENCE.— Where a memo- 
randum of a contract for the sale of land, which failed to identify the property, 
and a receipt “on account of the purchase-money for the Fleton Manor House 
estate,” signed by the defendant, were connected by parol evidence, 4e/d, there was a 
good memorandum within the Statute of Frauds. Oliver v. Hunting, 62 L. T. Rep. 
N. S. 108 (Eng.). 


STATUTE OF LIMITATIONS — DIVIDENDS —DEMAND NECESSARY.— An action 
was brought to recover dividends declared upon the stock of the defendant cor- 
poration. It appeared that these dividends had not been paid for many years, 
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and that they stood as due on the books of the company. The prescription of 
thirteen years was pleaded. é/d, that dividends on ene are payable only on 
demand, and that until demand and refusal prescription does not run against the 
person entitled. Armant v. New Orleans & C. R. Co.,7 So. Rep. 35 (La.). 


Tort — TRESPASS BY CATTLE. — The plaintiffs were owners of certain unen- 
closed tracts scattered through the public lands in Utah. They sought an in- 
junction to restrain the defendants from pasturing their cattle on this domain. 
Held, that a decree could not be granted, even though the cattle were sure to 
trespass on plaintiffs’ land. The common-law rule that every one must restrain 
his stock on his own land is not applicable to the sparsely settled portions of the 
West. Buford v. Hantz, 10 Sup. Ct. Rep. 305. 

This decision is in accord with the decisions of several of the Western States. 
It would seem that the case might have been put on the short ground that the 
Utah statute made it the duty of the plaintiffs to fence; but Miller, J., in giving 
the opinion of the court, says the English rule has no application whatever. 
For an interesting discussion of the origin of the common-law liability, see Holmes, 
Com. Law, Io. 


WILLs — CONSTRUCTION.— The testator left a legacy and a power of appoint- 
ment to his “executors herein named.” A. renounced probate. /e/d, that he 
ot <i to the legacy and the power. Jn re Mainwaring, 62 L. T. Rep. N. Ss. 

3 (Eng.). 





REVIEW. 


PRINCIPLES OF THE Law or Contract. By Reuben M. Benjamin. 
Bloomington, Ill. 1889. 12mo. Pages xi and 168. 

This outline treatise on the law of contract is confessedly an attempt 
to hasten codification. While one may perhaps be permitted to ask 
cui bono? with reference to this object, yet it must be admitted that 
Mr. Benjamin has stated admirably, and in very concise form, the 
essential principles of this branch of the law. 

The book follows very closely the division of the subject adopted in 
Anson on Contracts. After showing, by a series of narrowings, the 
position which contracts occupy in the law, it discusses the Formation, 
Interpretation, and Discharge of Contracts, confirming each step by well- 
selected references from a few leading jurisdictions. No attempt is 
made to discuss controverted points, or even to notice them as such, — 
an unfortunate feature in a book which does not profess to be of a wholly 
local character, but excusable, perhaps, considering the codification bias 
of the author. The same is true of the preponderance of Illinois citations 
and extracts from Illinois statutes. 

While such a book, of necessity, cannot be of very great value to the 
practising lawyer, it is admirably adapted to the use of students, especially 
in the rapid reviews to which they are so peculiarly liable. As a supple- 
ment to the somewhat disconnected system of teaching by cases, such‘a 
book, for purposes of codrdination, is very useful. 

W. B. 









